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Foreword

There are no more current topics of ethical debate than euthanasia, assisted
suicide and abortion—more generally, the taking of innocent human life, as
well as the morality of capital punishment. Recently, Pope John Paul Il in his
encyclical “The Gospel of Truth” (Evangelium Vitae, 1995) has declared,

By the authority which Christ conferred upon Peter and his successors, and in
¢ommunion with the bishops of the Catholic Church, I confirm that the direct
and voluntary killing of an innocent human being is always gravely immoral.
This doctrine, based upon the unwritten law which man, in the light of reason
finds in his own heart (Cf. Rom 2:14-15) is reaffirmed by the Sacred Scriptures,

transmitted by the tradition of the church and taught by the ordinary and uni-
versal magisterium (n. 57).

Furthermore, the pope applies this general principle to the cases of abortion
(n. 62), euthanasia (n. 65), and suicide (n. 66). On the other hand, he con-
cedes that capital punishment may in extreme cases be necessary to defend
the order of justice in society, although, “Today, however, as a result of steady
improvements in the organization of the penal system, such cases are very
rare if not practically nonexistent.”

These very solemn statements, although they are not in the form of infal-
lible pronouncements, are clear papal assertions that these doctrines havealways
been recognized in the Church as part of its ordinary and universal and there-
fore infallibly true teaching. This is also witnessed by their inclusion in The
Catechism of the Catholic Church (1994, cf. nn. 2268-2283) after consulta-
tion of the entire episcopate. ‘

A few years ago I had the privilege of participating in one of the official |
Catholic-Protestant dialogues, the topic of which was these same issues. Dur- '
ing the course of the dialogue the Protestant participants expressed surprise
that the Catholics had such elaborately developed views on these topics con-
cerning which the Biblical texts seemed so diverse and inconclusive. I was
assigned the task of preparing a paper on the history of the doctrinal develop-
ment in the Catholic tradition of the opposition to suicide and euthanasia. In
doing so I discovered the excellent treatise De Homicidio of the Jesuit theolo-
gian Cardinal Juan de Lugo (1583-1600). I later mentioned this to John Doyle,

whom I knew to be a specialist on the Jesuit philosophers of Baroque scholas-
ticism, and he said, “Oh you must consult your Dominican Francis Vitoria
who is the real source of these ideas!” '

Therefore, I am very happy to see that Professor Doyle has made Vitoria’s
thorough analyses of this basic moral topic, still so much debated in our own
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10 Francisco de Vitoria, On Homicide
times and so central to the Catholic moral tradition, available in Latin and iri
an accurate translation, along with a brief biography and a very helpful com-
mentary. Certainly Vitoria did not say the last word on these issues. Some of
his opinions suffer from his historical limits. For example, he discusses whether
the state might permit a husband to kill his adulterous wife, but not whether
it might permit a wife to kill an adulterous husband! On a few points he
seems to have changed his own mind. Nevertheless, the penetrating clarity of
his mora} reasoning is for the most part still valid and highly instructive.
What is especially noteworthy is that Vitoria, although he had studied with

the famous nominalist John Major, is genuinely a Thomist, not a nominalist,

a vc')l}mtarist-,‘ or legalist. Although he does not neglect the role played by
 positive law in moral decision,

| rfxatur.al 12“: lils 2 participation in the Divine Law, that is, in the reasoned con-
i_formity of human action to the requitements of God-given human nature.

] Profe;sl.or l?oyle has not merely contributed to historical scholarship by this
tine Pal;d ication, but to the s?lution of the grave moral problems of our times
y making available to us this model of sound ethical reasoning.

: Benedict M. Ashley, O.P., S.TM.

he seeks always to ground his reasoning in the .

Introduction

: I. Vitoria’s Life, Work and Influence' :

The earliest birthdate proposed for Francisco de Vitoria? is 1480.> Other
dates which have been suggested include: 1483, 1486, 1492, and 1493.* Most
probably, he was born in 1492° of a Basque family in Burgos. His father was
Pedro de Vitoria and his mother was Catalina de Compludo, whose family
generations back had likely been converted from Judaism.® He had two broth-
ers, Diego who would, like Francisco, later become a Dominican, and Juan
who married and became the father of a Jesuit, Juan Alfonso de Vitoria.”

If the 1492 date is correct, then Vitoria possibly at age nine in 1501 entered
the Dominican convent of San Pablo at Burgos. Here he studied Latin and
Greek and made his formal profession as a Dominican most plausibly in 1506.
In 1509 he was sent by the Dominicans to the University of Paris to take aca-
demic degrees, first in arts and then in theology.® He was in Paris until 1523.

Although much reduced from what it had been in the thirteenth century,

Paris was still the first ranking university in Europe. Both in arts and theol-
ogy, the dominant thought in its schools was nominalistic. At the turn of the
sixteenth century, the university was undergoing a strong revival driven by
religious and also humanistic forces.” This revival flourished most especially
in two colleges attached to the Sorbonne, namely, the College of Montaigue
and the Dominican College of St. Jacques. At Montaigue (where Desiderius
Erasmus [ca. 1466-1536] and later Ignatius of Loyola [1491-1556] studied)
reform had been initiated by John Standonck (1443-1504).'° Among others
there was the famous Scottish nominalist, John Mayor (1469-1550) — who
taught first in arts (logic and philosophy) and then in theology. Disciples of
Mayor at Montaigue included Erasmus, for whom Vitoria in Paris had great
admiration, Peter Crockaert (ca. 1460/70-1514) and Jacob Almain (ca. 1480-
1515). :

When Vitoria entered the College of Saint Jacques, it was far along the path
of its reform, begun under the rigorous guidance of Jean Clerée, O.P. (1455-
1507)." Within its walls were over three hundred friars, most of them stu-
dents from Dominican provinces outside France.!? Vitorias most important
teachers in this period were the Spaniard, Juan de Celaya (ca. 1490-1558),"
who taught arts in a nominalist fashion at the College of Coqueret, and the
Fleming, Peter Crockaert. Coming from Montaigue, Crockaert had joined
the Dominican order in 1503 and had gone on to teach first philosophy and
then theology at St. Jacques. It was Crockaert who in 1507 inaugurated at "\
Paris a practice which Cajetan (a.k.a. Tommaso de Vio [1469-1534]) and -
Ferrara (Francesco de Silvestri [ca. 1474-1528]) were following about the
same time in Italy, viz. employing the Summa Theologiae of St. Thomas Aquinas

s
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12 Francisco de Vitoria, On Homicide
as the base of their lectures. In addition to Crockaert, another of Vitorias St.
Jacques teachers who exercised much influence upon him was Jean Feynier
(Fenarius — d. 1538), one of the most learned men of the time and after-
wards a Master-General of the Dominicans.!* It was probably from Feynier
that Vitoria took the model for his own teaching style and his interest in
current issues. And most likely it was Feynier who recommended Vitoria to
the Dominican Chapter General at Genoa in 1513 for a position in Paris
lecturing on theology.!s
Complying with a mandate of the Chapter General,'é Vitoria, while still a
§tudent (i.e. as a “bachelor sententiarius™V), began his teaching at St. Jacques
in 1516-1517. For this he used the Sentences of Peter the Lombard, which
had from the twelfth century on been the standard text for theological in-
struction,'® and whose use had been reaffirmed by the Genoa Chapter, under
t%xe Master-Generalship of Cajetan. However, before he left Paris Vitoria was,
like Crockaert, using the Summa Theologiae for his lectures."?
It was during this first period of his teaching that, under Crockaert’s direc-

 tion, Vitoria edited and wrote a preface for the Second Part of the Second

Part (.II’-II“) of the Summa Theologiae of Aquinas, published at Paris in 1512.”
He did other editing work on the Sermones dominicales of Pedro de Covarrubias.
O.P: (d. 1530), which was published in two volumes at Paris in 1520.2 The
next year he worked on and wrote a preface for a new four volume edition of
the Su‘mma theologiae moralis of Antoninus of Florence (1389-1459).”
Antoninus was canonized in 1523 and in the years that followed, his Summa

exercised great influence on Vitorias thinking.?? In 1
. g~ In1521-22, Vitoria also co-
operalteed onathree vo‘lufne Parisian edition of the Dictionarium seu repertorium
mora hOf the Benedictine, Pierre Bersuire (1290-1362), for which edition
again he wrote a preface.” The elegant Latin of Vitoria's prefaces bears the
stamp of his early lessons learned well at San Pablo, e :
Qn th.e Z.Z4th .of Much, 1522, having completed his studiés
;clxved ;1:; licentiate in theology from the University of Paris and t’
st of the same year he was awarded his doctorate.? |
) . > It was most prob
;l::nl:ilot::t year d;at h; journeyed to visit relatives in Flanders whichp;?acaeblz
a'number of times in his lectur ime befor
unlcerlt;in for us, he had been ordained a ;Sr;‘:;t: :'6 Sometime befort, at.a dace
n 1523 Vitoria returned to Spai .
fet pain to teach theolo. ini
lege of Sa_n _Gregono in Valladolid.?” Two years later, i);jit th; roominican col-
the Dominicans as their candidate for the principal ’ hai oty Proposed by
de Prima) at the University o he v clery - theology (Catedra

ae | f Salamanca, he was el i

v ) ected

jority of students voting2® At this time, he took up resiede:l(:::alt)}t’lfelgge ini-
omini-

Vitoria re-
hen on June

he introduced to
Lombard.
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Yet another innovation which Vitoria introduced at Salamanca was the
“dictatum,” the practice of slowly dictating his lectures in order to allow stu-
dents to copy every word. Descended from the medieval custom of “reportatio,”
the dictatum was employed at Paris during his time there.” It had earlier been
controversial,® but Vitoria had become convinced of its value and brought it
back with him to Spain.?' One very important byproduct of the dictatum is
the confidence we can have even now in the notes of his students, which are
the only form in which his lectures survive. To be sure, these notes do have
defects and certainly contain many things which Vitoria would have improved
if he himself had edited them for publication.?? Despite this, the notebooks
of Vitoria’s students are both impressive and valuable, as may be seen from
the Relection “On Homicide” and the Commentary on II*-II*, question 64.

In the years that followed his election to the Cétedra de Prima, Vitoria was
chiefly occupied with teaching theology at Salamanca. Again, his main ve-
hicle for that teaching was the Summa Theologiae of Aquinas, on all of whose
parts he lectured at least one time. In this, his preference lay with the Second
Part of the Second Part,”® which he treated twice: first between 1526 and
1529 and then from 1534 to 1537. But in addition to his lectures, he played
a role in various theological disputes and gave expert opinions on different
issues.* Among such disputes and issues was the case of Erasmus, accused in
1527 at Valladolid before a commission of the Inquisition. Participating in
this commission, Vitoria opined that Erasmus had rashly questioned doc-
trines on the Trinity and the Incarnation which had been universally held up

to that time.?> With this, Vitoria adopted toward the Dutch humanist a new
attitude, very different from that of his days in Paris.*

Vitoria also kept abreast of the political events of the day, especially those
taking place in the New World. Growing out of this last was his most famous

_judgment on the Spanish conquest of the American Indians® and his con-

nected theory of just war.%® It is primarily on the basis of his teaching on these
matters that he has often been regarded as the “father of international law.”

Despite his criticisms of Spanish policy toward France® and his condem-
nation of Spanish excesses in America, Vitoria remained in the good graces of
Emperor Charles V (1500-58; King of Spain: 1516-56; Holy Roman Em-
peror: 1519-56).4! Indeed, his favor with the emperor was an important fac-
tor in the positive reception of that condemnation and the adoption in 1542
of “The New Laws of the Indies,” which has been called the “most Christian
code ever promulgated in a colonial situation.” Again, this favor was prob-
ably instrumental in Charles personally asking him in 1545 to be in the Spanish
delegation to the Council of Trent, summoned that year by Pope Paul III
(1468-1549; pope: 1534-1549). Unfortunately, Vitoria's health prevented his
acceding to the emperor’s request. His reply, instead, was that rather than
going to Trent he was on his way to “another world.” In the same connection,

NP SN
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14 Francisco de Vitoria, On Homicide
he wrote to Prince Philip (1526-98; King of Spain [as Philip II]: 1556-98):
explaining that for the last six months he had been like one “crucified on his
bed.”® In the time that followed, the poor health with which he was afflicted
for most of his life* worsened, his pain increased, and finally he died on
August 12, 1546.%

Except for the mentioned prefaces, Francisco de Vitoria himself published
nothing. Luis Alonso Getino has classified his literary output as follows.
“Vitoria’s bibliography contains three kinds of work: (1) those of other au-

 thors which he published, ... (2) those of his which others published [after his.

death], and (3) those which are found as manuscripts in archives.”# The present
translations were made from works in the second group.

Rathe.r than by published work it was by his teaching that, during and
a.ft.er Spain’s golden sixteenth century, Vitoria influenced the ethical and po-
litical thought of countless disciples. There are estimates of up to 1000 audi-
tors atte.nding some of his lectures.” He himself in one place comes close to
confirming that figure.® But more than this, in the century that followed his
?cath, almost all the great moralists of the age looked back to Vitoria as their
oremost autho.nty. On the Catholic side of the religious divide, starting with
his successors in the Citedra de Prima at Salamanca,® their names are an
hon?r roll .of Spanish and Counter-Reformation scholasticism.”® But also
outside Spau} and Catholic circles, in the dawning age of international jurispru-
denc?, Vitoria exercised evident influence on important figures such as Hugo

L V.Gronus (1583-1645) and Alberico Gentili (1552-1608).5! Looking at all his
influence and at the dearth of work published while he lived, itgwas with

-
perfect truth that Domi fi : «
L other Socratee” 5 mingo Baiiez (1528-1§04) would refer to him as “an-

I1. The Relection icide”
. . ion “On Homicide.”
A. “Relection.” ‘ ‘de' :
Literally a “re-1 » ' .
_re-lecture,” the term “relection” .
professors at Salamanc;; wrere secqiind t;cuon rcfers. to t;lc practice in which
) ) 0 represent in a
topic treated in their le P ormal manner some

e o dl(_:;urc f:(;:uses each year.® In ways a successor to the
eval quodlibetalis* a Salamanca relection was open to the whol
ole

university co i ike i i
univ thtyf mmunity. Unlike its medieval forerunner, however, the relecti
e form of a set speech, rather than a questio , e

ook the f : n and reply exch
. ¢ master and his students or those in attendanc SSP'I%’h o
was for the master to ¥ e fon

Introductibn « 15

B. Vitorias Relections. : :

In all Vitoria delivered fifteen relections, of which thirteen have been printed
from his students’ notes.” These were numbered as twelve and originally pub-
lished in 1557 at Lyons by the French printer, Jacques Boyer. Inasmuch as
Boyer was an outsider, and not even a Spaniard, his action annoyed and em-
barrassed the Dominicans at Salamanca who after Vitoria’s death had setup a
commission to edit and publish his work. This commission had been inactive
but upon the advent of Boyer’s volumes it was revived with the aim of using
more and better manuscripts to bring out an edition much superior to that of
the Frenchman. However, the new edition, which appeared at Salamanca in
1565, was basically a reworking of Boyer’s effort. Connected with this, it has
been the subject of debate and different judgments among modern scholars.
Getino, for example, regarded it as quite inferior to the first edition on which
it is based.%* Vicente Beltrin de Heredia, on the other side, thought it very
much better than the first edition.s! Teéfilo Urd4noz is somewhere in be-
tween and has concluded that both editions should be used to make a mod-
ern critical edition.®? In any event, since these first two editions there have
been more than a score of reprints in whole or in part of Vitorias relections,
none of which notably change the first two editions.*

C. The Text of the Relection “On Homicide.”

Although it was third in chronological order among Vitoria’s relections,
“On Homicide” was placed tenth in the logical order of Boyer, which all
sitbsequent editors followed.* In addition to printed texts, the relection “On
Homicide” still exists in six manuscripts. These are found in Palencia, Valencia,
Granada, Rome, Seville, and Vienna.®> Since I have not seen any of these, for
text I have relied upon “the critical edition of the Latin text” (Edicidn critica
del texto latino) made by Urddnoz% checking it at times against the Boyer
edition which has been photographically reproduced by Getino.

The text of “On Homicide” bears the signs of its being hastily composed
after a period in which Vitoria was ill. He himself tells his audience that he
was not allowed to postpone its delivery. This should be understood against
the background of a system of fines which was then in force at Salamanca.
The masters were required to give relections and were allowed to evade or -
postpone them only in the most exceptional circumstances. Short of that
they were subject to a large fine of ten doubloons (3650 maravédis).*

The most obvious signs of the relection’s hasty composition are three. First
is the fact that Vitoria raises an opening question but afterwards addresses it

only in part. Second is the fact that at the end of the relection he has raised ‘
seventeen objections to his position but has overlooked one of them (number -

sixteen) in his replies. And third, unlike his practice in other relections, in the
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relection, “On Homicide,” Vitoria has made little attempt to give exact refer-

ences to texts and persons which he mentions or is reflecting.”’

D. Exposition of and Thoughts upon the Relection “On Homicide.”

The following exposition and thoughts, as well as their counterparts with
respect to II*-1I*, q. 64, are not meant to be exhaustive. While at times they
will engage wider issues, their chief purpose is to help readers without much
background in Scholastic thought make their way through Vitoria's thinking
ona multifaceted subject which is perennially interesting in itself as well as
important for understanding much that he wrote about the conquest of the

- New World and just war in general. For more than main line help readers are
referred to the extensive notes attached to both this relection and the com-
mentary on question 64. '

Opening “On Homicide,” Vitoria asks: [ it the act of a brave man to kill
hzm:elf: or; when he could save bis life, to embrace death? And when and to what
extent is fbis either lawful or laudable! He will answer that “while it is always
sinful to inflict death upon oneself; to suffer death patiently and to undergo it

freely is g.enerally counseled and sometimes commanded.” The total thrust of
tl.xe relection, which to my knowledge is the most extended treatment of sui-
cide up to the time of its appearance, will be to prove the first part of this

answer: that it i - .
ﬁ swer: that. itis alvxfays sinful to bring about one’s own death. In proving this
1st part, Vitoria will proceed in four steps.

.Fmt, he will argue that suicide is always sinful because it contradicts a God-

[

ven natural inclinati s 1. ..
\‘ %’thSicaladiscu;: dma; :}),n to preserve one’s life. This will occasion a meta-
% 1on of the basic goodness of our natural inclinations and give
!

Vitoria an opportuni ice hi i imi
| Yo optimi;:r[; W;;ln;t;r to voice his Catholic optimism about human nature.
2 glay arole in his willingness to accept the pagan Indians of the New World as
,_} ezrl ux;:lat:xreEpersons, rr;:sters of themselves and their possessions, and in this
| 0 turopeans.” In addition, the first argum ill ’ i
Lspcak of the power of God and to se hi oo the somimate2 t0
: power parate himself from the nominali i-
tion of Ga_\bnel Bxel'(ca. 1410-95), which maintained that God couli;tc!rmsx
{ nagufﬁ WIthou'f thefr essential properties or inclinations.” L S?te
\  Second, Vitoria will argue that suicide is wrong inasmuch as it is a forrr; f
o

. homicide and is therefore forbidd,
! o1 by th «
| not kill” This imme diately provoli:s Y the command of God, “Thoy shaly

| ) c discussion of just what ; ;
L Goéic i;(i)mmand, a discussion centering upon capit}al pl‘:rlxi:l:r:ei)tr pidden by
s n people,’? he says, understand the commandment “Th .
sucix l::; lisud[::g})" that it prohibits the killing of any huma’n ou shalt not
ng ected by private authority or b : .
; glf one killed be guilty or innocent. Byt ttyh:rrx thubhc authority and whether
CIe are some exceptions, some instances in’ w}?c;a }(,:‘,

pear in other parts of his work and will undoubtedly

by divine positive law
od has explicitly per-
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mitted killing. In this way, they think it is allowed by divine exception from
the general rule that a murderer be justly killed by order of a magistrate.

This, in Vitoria's view, is wrong. The Decalogue commandment is a simple
re-statement of natural law, which as such reflects eternal law and does not
admit of exceptions even by God himself. Accordingly, if capital punishment
or other killing is permitted it cannot be by way of exception. The truth
rather is that the commandment does not prohibit all forms of homicide. It
does not, for instance, prohibit killing another man in self-defense. For by
the natural law one has the right to defend himself even at the cost of his
attacker’s life. But the question is whether it is permitted to kill another apart
from such self-defense. Vitoria's answer is yes, but it is carefully hedged.

As just said, Vitoria regards the command of the Decalogue as a re-state-
ment of natural law. He further regards it as first and foremost forbidding the
intentional killing of an innocent man. But more than this, it is wrong fora 7

private person intentionally to kill even a guilty man, except when this is |
required for self-defense. However, it is permitted to public authority to killa
guilty man who is pernicious to the republic.

In our own time opinions are divided on the issue of capital punishment.
The range runs all the way from those whose philosophy might scem little
different from the lex talionis to those who would regard the death penalty as
nothing more than “state killing” or even legally sanctioned “state murder.”
Indeed, among the latter the idea of any state executing a capital offender
often is painted as worse than the original crime which may have provoked it.
For while that crime may have taken place in a moment of fury or of ungov-
ernable passion, the execution of a criminal takes place in a deliberate, calm,
and dispassionate way. Moreover, in many instances such a criminal (even
granted that he has had a fair trial and is truly guilty) is now no longer in any
realistic sense a threat to society. Again, statistics are often cited to the effect
that the death penalty has no demonstrable deterrent effect. Accordingly, the
argument runs: any execution by the state is nothing much more than an act
of vengeance on the part of public authority, nothing more than a cold blooded
and indefensible murder. 3

On the other side, until very recently most philosophers and theologians \
recognized the difference between killing the innocent and killing the guilty.
They also saw a difference between public and private killing. They recog-
nized that while the latter was wrong and to be condemned, the former was at
least tolerable and in some cases necessary. In the sixteenth century, virtually
all responsible opinion was in this vein. For example, the Catechism of the )
Council of Trent (1545-1563) held that the execution of a criminal by legiti-
mate public authority was not a sin against the Fifth Commandment.” Trent
represented in this the definitive teaching of the Catholic Church, which
went back through the Middle Ages™ to early Christian times” and contin-
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ues in principle to the present day.”é This teaching and this tradition is clearly
in the thought of Vitoria.
| Moreover, in the thought of Vitoria the teaching finds its natural setting.
b For following Aristotle,” Vitoria views human beings as political by nature,
: which for him is to say that human beings naturally incline toward life in
| republic and this natural inclining comes from God. While the form any
i \ republic may take is a matter of choice for its citizens,’® civil society as suchis
i ! natural and necessary.” It has its own ultimately God-given place and final-
N ity.® Individual human beings thus are not social atoms who may or may not
come together through some arbitrary agreement which may be completely
abrogated by any one or all together.®! '
'To be sure, there is in this a certain incquality between the state and indi-
v1dual.s composing it. For Vitoria, the state and the individual citizens who
’ for.m it are not like so many peas in a pod, equal in all ways. While from one
. point of view individuals, or better Dpersons, are superior to the state (inas-
! muc.h as the state exists for the good of persons), from another viewpoint,
prccns;ly as they are parts _mal?ing up a wider whole, individuals, even per-
manongs s Aot cepas e p et nsome vy
Notwithstanding a recent translati(;n (?ff Z P rq;‘Ubhc t'han o l:“ms‘e‘l )
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all haman betnge At : Yy, Or even ove which obtains among
! the o e g; At ; same time, each human being, each person made in
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L 1on. Accordin if th . . .
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e d‘]l:t E:ﬂ’(}llcnil;t;ls:;tzc h?;s.a directive fun;tion, which will eventuate in
?0 enforce such laws and toc;ie f“: :clll:sst :’lcs;:; :l:ver;Vnona thinks, coercive power
1s proven by reason and co P
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will merit fines or imprisonment. But others will deserve corporal punish-
ment, or even torture and death. ,

In all of this, there is little appeal to punishment as a deterrent. Nor is the
corrective function of punishment stressed, at least not as corrective or reha-
bilitative for the one punished. Preeminently the justice at work here is a kind
of retributive justice. While there is an element of vengeance in this, it is not
simply that. Instead, it is a correction in the sense of righting the balance in
society which has been disturbed by a wrongdoer.®? As such it is medicinal,
but primarily for society rather than for the individual wrongdoer.® Vitoria
sees a parallel in this between the capital punishment of a pernicious member
of society for the good of the whole society and the amputation of a diseased
limb for the good of the whole body.

Vitorias third proof that suicide is sinful hinges on the assertion that one
who kills himself injures the republic and in this does serious wrong. This is
his shortest proof, which is surprising in view of his deep and abiding interest
in the political nature of man and man’s natural participation in the republic,
an interest which we have just treated and which is at the base of his whole
juridical philosophy.”*

His fourth proof may also surprise modern readers. On its face, it might
seem to us to say one thing, but Vitoria intends another. His reasoning is that
suicide is wrong because it goes against charity. When modern readers see
this, their first thought may be that Vitoria is talking about the sadness and
pain which suicide so often brings to surviving family members and friends. How-

ever, this is not his point. Instead, he is thinking about an objective order of ™

charity” in which we are commanded to love our neighbors as ourselves with the
obvious entailment of a proper self-love which would be violated by suicide.

This last comes, with other things, to light in the remainder of the relection
where he raises seventeen (and answers sixteen) arguments against the con-
clusion that suicide is always sinful. The first fourteen of these arguments, he
tells us, do not involve a question of anyone intentionally and deliberately
killing himself, but only unintentionally doing so. Therefore, they can prove
nothing against the proposed conclusion. Hence, one need not take them
into account when he affirms that no one may lawfully kill himself with the
intention of doing so. At the same time, these first fourteen arguments and
Vitoria’s replies do have interest. '

The first argument claims that no one can kill himself with full knowledge
and intention. The unstated obverse of this is that anyone who kills himself is
not responsible because he would not be in his right mind. But rather than
supporting this as a modern might do from clinical studies or statistics, the
argument here is more metaphysical. The reasoning is that because the will
always wills some good, no one can will the evil of not being. Hence, no one

can with full volition kill himself,
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To this Vitoria replies that an object moves the will only through knowl-
edge and this is the same whether that object is truly good or just thought to
be so. Because, therefore, to kill oneself, or simply not to exist, can be thought
to be good, someone may kill himself with knowledge and volition. For he
could make a mistake and think it to be a good for himself. More than this,
one may even without any mistake will not to exist. Thus it is better for the
damned not to exist than to exist as they are and they could without mistake
or self-contradiction will not to exist.? »
: The second argument is again familiar to modern ears. One who commits
su.lc.idc, it runs, does no injury to anyone — not to himself, because he is
w1llm.g to end his life, nor to society, for indeed some societies grant legal
permission for suicide. Thc main point here is further confirmed inasmuch as
someone destroying his own material goods or killing his horse does no dam-
age either to himself or to the republic. But one’s own life belongs more to

~him and less to the republic than temporal goods or a horse. Therefore.

Vitoria answers that a man is not the master of his own life or body in the
way that he is master of other things, such as his horse or his house, which he
may use as he wishes without injury to anyone else. For God alone is the
master of life and death. And with respect to this, man is the servant of God.

;\The.rcfore, someone who kills himself does injury to God, from whom he
received the great gift of life to be used and not to be destroyed. Equally, one
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On the authority of Scripture and of Aristotle, Vitoria simply concedes
that, in the case proposed it is lawful to give bread to another even though
doing so involves the certain loss of one’s own life. At the same time, he
denies that such a one can in every circumstance give his food to whomever

he wants. For while a son may keep his bread for himself or may renounce his ;

right to it, he cannot simply give it to a stranger toward whom he has no
obligation in preference to his father to whom he is obliged by the objective
order of charity mentioned above.

The fifth argument is that if a slave and a king were together on a raft which
could hold only one of them, it would be lawful for the slave to throw himself
into the sea with the certainty of drowning in order to save the king— which
means it would be lawful for the slave to kill himself.

Vitoria replies that in this case the slave could give up the raft, even though
he were certain his death would result. Moreover, deliberately ignoring the
social inequality between a slave and a king, as well as the public role of a
king, Vitoria tells us it would be laudable to do this not only on behalf of a
king, but also on behalf of any friend or neighbor. For while laying down
one’s life for friends is stupidity before the world, it is wisdom before God.

Argument six reasons that since one can submit to a lawful sentence, it is
permissible for someone lawfully condemned to death by starvation not to
eat food that is offered to him. Therefore, it is permissible for him to kill
himself. '

To this Vitoria says that such a man is obliged to eat. For, to preserve his
life, he is obliged to use all means which have not been forbidden by his
judge. But the judge has not condemned him, indeed he had no authority to
condemn him, to kill himself by not eating, but only that he should suffer
death. Thus, it is lawful for him to eat in the case advanced and evidently he
is obliged to do so. .

The seventh argument is to the effect that it is lawful for someone con-
demned to death not to flee even though he may have an opportunity. Butin
this way he is contributing to his own death, which then would make suicide
lawful.

Vitoria answers that such a man is obliged to flee, for it is not part of the
penalty inflicted by the judge that he remain in prison. The case here is simi-
lar to that of someone who without any reason at all offers himself to a judge
to be imprisoned. For just as such a person would be doing wrong, so too,
Vitoria argues, would the one who would not flee even given the opportunity.

Recalling Socrates, the eighth argument is that someone condemned to death

* by drinking poison, may lawfully do so and thus lawfully kill himself.

Vitoria’s reply is that if other forms of capital punishment can be just, why

" not this? And in a case where unless one drinks poison the penalty cannot be

otherwise imposed, there seems no reason why it would be unlawful for him

/
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to drink it. The act itself seems similar to a condemned man climbing up to
the ga%low.s or preparing his throat for the sword. For one is not cooperating
more in his own death than is the other. At the same time Vitoria will admit
some probability attaching to an opposite opinion and note that there is room
for disagreement on the matter.

: Arg;mcnm nine, ten, and eleven are similar. They all argue that exposing
Enets; on the danger of death is on a line with killing oneself and is forbidden

y the fifth commandment. Yet such exposure is at times lawful, e.g., when

g to sail in the face of dan-

ger, or when taking part in military exercises or bullfi Equally, therefore,
killing oneself should at times be lawful. vlfghe. Bqually e

Vitor e .
oria answers that if a sick spouse or friend were to need help, one could

= without doubt give that help no matter what the danger to oneself. To be
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all lawful means, to lengthen it. This is made clear by an example which in

part foreshadows modern medical ethics debate about ordinary versus ex-
traordinary means to preserve life.” Granted that someone knows with cer-
tainty that the air in India is more healthful and temperate, and that he would
live longer there than in his homeland, he is not obliged to take the extraordi-
nary means of sailing to India. Indeed, coming closer to ordinary means,
Vitoria says he is not obliged even to go from one city to another more health-
ful. Specifically on fasting and abstinence, his wry opinion is that people die
young “more often from luxury than from penance; for gluttony has killed
more than the sword.”® :

Argument hirteen again anticipates current questions in medical ethics.
Someone close to death, it runs, is not obliged to spend everything he has in
order to regain his health. Hence, he is not obliged to preserve his own life,
which obligation seems to be the same as that of not killing oneself.

Back in the sixteenth century, Vitoria answered this in a way which should
be acceptable today. “Someone is not obliged to use every means to preserve
his life, but it is enough to use those means which are of themselves ordered
and fitting for this.” Thus, in the case described, the man is not obliged to
spend his whole fortune to preserve his life. From this the further conclusion
is that when someone is terminally ill, “granted that some expensive drug
could prolong his life a few hours, or even days, he is not obliged to buy it,
but it is enough to use common remedies.”

Argument fourteen reasons that it is lawful to endure a lesser evil in order to
avoid one greater. But infamy and ignominy seem greater than death.” There-
fore, at least to avoid these, it will be lawful to suffer death and even to kill
oneself.

Vitoria answers that life is a greater good than temporal things such as
glory, honor, and reputation. Hence, they sin seriously who kill themselves
for these, as do also they who put their lives in great danger simply for these.

The fifteenth argument says it is not self-evident that to kill oneself is wrong.
For suicide has been praised by many who have been reputed to be wise.
Therefore, at least those will escape blame who think that by killing them-
selves they are acting in a brave and laudable way.

Relating this to persons like Brutus, Cato, and Decius, Vitoria asks whether
they could without fault not have known that suicide was unlawful. In an-
swer he says that there is no greater problem here than with other divine
commandments. For many divine commandments (e.g., those regarding for-
nication and revenge) were formerly observed among pagans and later be-
came unknown to them — and about these commandments no responsible
theologian in Vitoria’s time would allow invincible ignorance. But clearly, he
says, in the natural light of reason it could be known that suicide is wrong.
For philosophers taught this, as evidenced by Aristotle saying that to inflict
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f{eath on himselfis not the act of a magnanimous man, but rather of one who
is pusillanimous and not able to bear the burdens of life.

Argument sixteen says that certain saints, when they were tyrannically con-
demned to be burnt to death, of their own volition hurled themselves into
the fire. Therefore, it is lawful to kill oneself. Vitoria gives no reply to this
argument in the relection “On Homicide.” However, he will return to it in
his Commentary on IT»-I1*, qu. 64. '

Argument seventeen asserts that persons like Samson killed themselves and
then were numbered among the saints. Thus, in their instance suicide was
not wrong,
i Vitorcxlas answer agrees with St. Augustine that Samson was excused because

¢ acted as moved by God. However, one might also employ a double effect
not intend to kill himself, but instead
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1L The Cpmmentary on Summa TbeologiaevIIa'—IIae, qu. 64, aa. 1-8.
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2. The Manuscripts. Student notes of Vitoria’s lectures were never that nu-
merous. From his first seven years at Salamanca there remains only one prob-
able transcription of his 1526-28 exposition of the II*-II*, plus work redacted
in 1541 and published in 1560 by Tomds de Chaves, which corresponded to
Vitoria’s 1529-31 classes on the fourth book of Lombard’s Sentences. In a
1565 edition of this work Chaves noted that Vitoria himself had read the
redaction of 1541 and had approved it.!? '

Of Vitoria’s lectures from 1533 on there were more manuscripts, but today
there remain only about two dozen total manuscripts for both the Lectures
and the Relections. The largest group of these come from acquisitions col-
lected by Cardinal Ascanfo Colonna (d. 1608) during his studies at Alcald
and Salamanca between 1577 and 1584. These were later deposited in the
Vatican Library.?

3. Lectures on the Second Part of the Second Part of the Summa. Vitoria lec-
tured twice at Salamanca on the II-II*, first in 1526-1529 and then in 1534-
1537. As mentioned, the report left to us by Francisco Trigo of the three
courses given in the years 1534-1537 is the best we have from Vitoria’s stu-
dents.!® Trigo’s manuscript has been used in our century by Vicente Beltrdn
de Heredia as a basic text to publish six volumes of Vitorias lectures. Of these
volumes the first five follow the Trigo notes, while the sixth also incorporates
material on the First Part of the Second Part (I*-11*) of the Summa plus frag-
ments of two Relections from other copyists.

B. On Ila-Ilae Question 64, Articles 1-8.

1. A General Description and Date of the Commentary. In the Middle Ages
there were basically two styles of commentary on received texts. One was “by
way of question” (per modum quaestionis) and the other was “by way of com-
ment” (per modum commenti).'> Vitoria’s work combines both styles. Origi-
nally delivered in Latin with Spanish phrases interspersed,'® it is comment-
ing on the text of St. Thomas; but at the same time it raises and answers
questions, many of them outside the purview of Aquinas.

As has been said, the Commentary on II*-II* of which the present text is a
part stems from the years 1534 to 1537. More specifically, Vitoria’s lectures
on question 64 were copied by Trigo most likely in January of 1536.' Ap-
parently, Vitoria did not comment upon Aquinas’ short prologue to question
64, which locates the treatment of homicide within the wider treatment of
justice, i.e., as a violation of commutative justice. '

2. Exposition of and Thoughts on Articles One to Eight.
(a) Article One, going much broader than the matter of the relection, asks
whether it is unlawful to kill anything at all. Vitoria begins his commentary




26 Francisco de Vitoria, On Homicide
Yvith a statement of two conclusions from the body of St. Thomas® text. First:
' inasmuch as the h.ess perfect exists for the more perfect, it is lawful for human
beings to use all irrational things for human purposes. Second, for the un-
staatled same reason, it is lawful to use plants and grasses for the sake of ani-
mals,
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once more raises the question of capital punishment. It also sets Vitoria apart
from Duns Scotus, who maintained that the commandment applied to all
killing of human beings but that God had made exceptions to its universal
sweep. Against this, Vitoria argues that to kill murderers and certain other
wrongdoers has always been allowed by natural law and therefore such killing
needed no exception by God.

Another interpretation of the Commandment is that one may not by any
authority, public or private, kill an innocent person. By implication then it
would be generally permissible to kill a guilty person. But Vitoria says that
this killing too is forbidden in some instances. Thus, the killing of even a
guilty person is forbidden (at least ordinarily) to those acting on private au-
thority. _

Closer to the truth, he thinks, is an opinion maintaining that this com-
mandment prohibits killing by private authority but permits killing by public
authority. Yet Vitoria demurs, for the reason that however great a public au- -
thority may be it cannot rightly kill an innocent person. Also no public au-
thority may kill a person who is guilty of only a minor transgression. Again, a
private person acting with moderation in the special case of self-defense needs
no public authority to kill his attacker.

Vitoria himself says that the command, “Thou shalt not kill,” is a matter of
natural law. As such, it was always the same and it could never be rescinded by
any positive law, whether human or Divine. Accordingly, against Scotus, if it
was ever lawful to kill 2 murderer, a thief, or an adultress, this cannot be by
Divine exception — but only because it was never against this command-
ment.

What the Fifth Commandment then forbids and what it permits is as fol-
lows. First, it forbids only a homicide which is of itself evil — regardless of |
whether such a homicide be of a guilty or of an innocent person, and whether
it be by public or private authority. Second, it forbids the intentional killing,
either by public or private authority, of a man who is innocent. Third, natural
law and this commandment, which is its expression, permit the intentional
killing of a guilty man who is dangerous or harmful to the republic, but only
by public authority. Fourth, both natural law and this commandment forbid
every other intentional homicide.

This leaves further questions which Vitoria will pursue in articles to come.
But at least one difference at this point between him and St. Thomas is worth
mentioning. In his reply to the third objection in this Article, Aquinas has
argued for killing a sinful man because such has abandoned his humanity for
the status of a beast and like a beast he may be disposed of for the good of
others. Surprisingly, in view of his extended commentary on Article One,!2

Vitoria has not taken this up in his commentary here. I have no explanation
for it but I find the fact remarkable. '
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(c) Article Three asks whether it‘ is lawful for a private person to kill a sinner.
The answer of Aquinas is that this is not lawful, for wrongdoers may be killed
only by public authority. To this Vitoria adds a confirmation from the fact

" that the. penalty by which wrongdoers are punished is not from natural but *

from positive law and no positive law allows private persons to kill wrongdo-
ers. Thif, of course, immediately raises the question whether positive law could
allow this to private persons. Vitoria replies that positive law probably could
not allow general permission for any person anywhere to kill wrongdoers
wx.th.out judicial forms. But even granted that such a practice would be per-
missible, it would not be in the best interests of the republic to encourage
wha't would lead to a kind of socjal anarchy and injustice. However, in a
pam.cular case, Vitoria acknowledges legal permission to kill wrongdoers can
be given to private persons. For example, he says, the king might rightfully
grant permission to a son to kil his father’s murderer.
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public authority to continue an unfinished war on the part of the republic
against an outside aggressor.

(d) Article Four asks a question which is not treated in the relection “On
Homicide.” Is it lawful for clerics to kill felons?"® St. Thomas has replied in

- the negative for the reason that such killing is out of line with the office of

clerics and with the spirit of the New Testament. Vitoria, however, raises other

legal, or even legalistic, questions.

Is Aquinas speaking of Divine or human positive law? In reply, Vitoria says
that Divine law may be taken either for everything which is commanded in
Scripture or more properly “for that which is established by God without
human authority interposed.” In this second way, the commands of the
Decalogue are matters of Divine law. However, that clerics are forbidden to
kil felons is a matter of Divine law in the first way. As such, even though it is
found in Scripture, it has been established by the Apostles and, like the Lenten
fast, it is not propetly a Divine commandment but rather a positive human
law. :

This immediately raises another question. Cari the pope dispense from this
law? Vitoria's answer is that the pope can, for reasonable cause, dispense both
from an Apostolic command as well as from any penalty or irregularity which
the Church has afterwards attached to its violation. For the pope, he says,
does not have less jurisdiction now than the Apostles had. But they would
have dispensed for good reason from laws they themselves enacted. There-
fore, the pope now can also do the same.

But if the pope dispenses without reasonable cause, is such a dispensation
valid? It seems that it is not, for the reason that a law should be fair and an
unreasonable dispensation would be unfair to those not dispensed but still
bound. Yet Vitoria says that the opposite is more true — that in cases where
the pope dispenses without reason the dispensation holds, even though the
pope himself, and perhaps also the one dispensed, sins. 4

Finally in this place, after declaring that the law here applies to all clerics
and not just to priests, Vitoria raises a further question about a simple (i.c.
non-ordained) cleric who takes part in a just war and kills Saracens. While
those taking part in a just war do not sin, nevertheless, a cleric so doing who
kills Saracens is subject to irregularity or the penalty established by the Church
which forbids the reception of Holy Orders or the exercise of Orders already
received. ,

(e) Article Five returns to the main matter of the relection, “On Homicide,”
and asks: is it lawful for anyone to kill himself? As Vitoria sees it, St. Thomas
has answered that killing oneself is unlawful for four reasons. First, suicide
contradicts the natural inclination which everyone has to love himself and to
preserve his life. Second, suicide is wrong because a person killing himself
does injury to the republic of which he is a part. Third, it is wrong because
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God, not man, is the master of life and death, and thus one who kills himself
does injury to God inasmuch as he takes to himself the mastery that belongs
to God. Fourth, suicide is wrong because it is against the love which everyone
is obliged to have for himself. Therefore, one who kills himself would be
committing mortal sin and would in this be acting against the Fifth Com-
mandment.

' Two remarks seem immediately in order. Firsz, in his response to the ques-
tion, .St. Thomas has actually given just three reasons which correspond to
Vitoria’s first three here. Vitoria’s fourth reason is mentioned by Aquinas, but
only as part of the first reason. My guess is that Vitoria’s choice to highlight it
3 2 separate argument is rooted in the fact that while arguments two and
three are based upon the injury done to the republic and to God, and there is
question about whether one can work injustice or injury toward himself, sui-
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tial practices, from which incidentally one’s life may be shortened. In this
connection, he notes that one is not obliged always to eat the best food. Nor
is one is obliged to do everything possible to lengthen his life, for example,
emigrate to another more habitable country. But it would hardly be lawful to
shorten one’s life by such harsh and unusual penance as eating only once a
week.

Returning to the case of St. Apollonia, the #hird argument against the gen-
eral conclusion here is that she hastened her own death and thus killed herself
by leaping into the fire which her tormentors had prepared for her. Some
would excuse her action as the result of ignorance. Vitoria, however, refuses
to take this way out. Instead, he says, it was lawful and indeed latidable that
she would hurl herself into the fire since she was going to die anyway. And she
did not cooperate in her own death, since that was already decreed by her
oppressors. Much the same is true regarding Saint Vincent (d. 304), who did
not wait to be thrown into the fire, but threw himself in. His act (as well as
that of Apollonia) was certainly praiseworthy, done to show both strengh of
soul and that he was voluntarily dying for Christ. Moreover, in itself what
they both did was not much different from a condemned man putting the
rope around his own neck, which would hardly be a sin. -

Coupled with this is another question, which corresponds to the eighth
argument of the relection. Is it lawful for someone, such as Socrates con-
demned to death by poisoning, to administer the poison to himself? Vitoria's
answer s that if the law requiring such a death existed not among barbarians,
but within a well ordered republic, such as that of Athens in the time of
Socrates, that law would presumably be just and it would be lawful for a
condemned man to drink poison himself rather than wait for someone else to
pour it into his mouth. This answer of Vitoria differs from that given earlier
by Cajetan as is noted below in the translation.

The fourth argument against the general conclusion corresponds to the fourth
argument in the relection. It reasons that suicide is lawful inasmuch as some-
one can lawfully give to another — say, his father, his king, or even a neighbor
— food which is necessary to sustain his own life. Vitoria concedes that such
a gift is lawful but he denies that it amounts to killing oneself intentionally.
This occasions a question, corresponding to argument Jfive in the relection,
about survival and self-sacrifice in a lifeboat: could someone voluntarily give
up his place, and thereby drown in the sea, to save another? Vitoria replies
that it would be lawful for someone to sacrifice himself in this way — par-
ticularly if it would be someone of lesser rank sacrificing himself for some-
one of greater rank. Examples he gives are a slave sacrificing himself for his
mastet, a son for his father, and a private person sacrificing himself for some
public person. Strangely here he does not emphasize the neighbor mentioned
above or at the corresponding place in the relection. Also strange is the fact
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that .he does' not address the possibility of 2 person invested with public au-
t!lonty putting undue pressure on one in subjection to that authority to sac-
rifice his life, !4

The fifih argument corresponds to the sixzh argument in the relection. It
takes the case of someone condemned to death by starvation and reasons that
Yvhen 'he is offered food he can lawfully refuse it. But in this he would be
glltcnt-lona!ly and lawffxlly killing himself. Vitoria's answer here is essentially

at given in the relection, A person condemned to death by starvation is not

and cannot be forbidden to eat food which is available to him. Therefore, he
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stead, full responsibility for his death, if it occurs, rests with his captors who
would intentionally act to kill him.

Again shifting ground from the relection is an argument here to the effect
that it is lawful to kill oneself in order to avoid mortal sin. Argument Jfourteen
in the relection had offered the same reasoning with respect to things like
disgrace or the loss of one’s reputation. There Vitoria had answered that life is
a greater good than honor, fame, or reputation and hence those who kill
themselves for these things do wrong. Here he says that since sin is a matter
within one’s own control the death of the body is never required in order to
avoid it. Accordingly, it is never lawful intentionally to kill oneself in order to
avoid mortal sin. One may, however, unintentionally expose himself to death
to avoid mortal sin. ,

Returning at this point to the question of killing oneself to avoid disgrace,
Vitoria raises the issue raised earlier in argument fiffeen of the relection. Granted
that it is never lawful to kill oneself intentionally, is this precept so evident
that no one can be ignorant of it? It seems not. For Brutus and others killed
themselves to avoid disgrace and they thought they were in this acting better
than by staying alive. Vitoria's answer here is that absolutely such persons
were doing wrong. However, softening his stand in the relection, he allows
that they may be excused because of ignorance — which, of course, is to agree
that the proscription of suicide is not so evident that no one can be ignorant
of it.

Finally in this place, Vitoria raises again cases of persons like Samson and
Eleazar, who killed themselves and who have been praised in Scripture. Vitoria’s
comment here is the same as that given in response to argument seventeen in
the relection. Even without a special Divine command, it would have been
lawful for Samson or Eleazar to sacrifice themselves for their people. Indeed,
the intention of both was not to kill themselves but rather to kill the enemies
of the republic and for this they were praised.

(f) Article Six asks whether in some particular case it is lawful to kill an
innocent person? Vitoria follows St. Thomas to make a distinction between a
man considered in his own right and a man considered in relation to some-
one else. Then he reduces Aquinas’ reply to three conclusions which together
give insight into their common position. First, it is not lawful to kill even a
sinful man (and 4 forsiori one who is innocent) if we consider him just in
himself. Second, if we consider a man in relation to others, it is lawful to kill
him. This would, of course, have to be for some serious reason, but the point -
is that it is only as he is related to others that it can ever be lawful to kill
another human being. Third, it is never lawful to kill an innocent man.

Immediately doubt arises. Since killing a sinful man is precisely permitted
not because of his sin but rather for the good of the republic, why cannot an
innocent man also be killed for the same reason? Why especially when the
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killing of one innocent man might save the whole republic of which he isa
part? Vitoria replies that it is never lawful to kill an innocent person, even if
that person is willing to be killed. Even granted that the life of an innocent
person demanded by an enemy may be necessary to save the republic, never-
theless, it is not absolutely necessary inasmuch as it hinges upon the enemy’s
evil demand, which s voluntary and to that extent contingent. Moreover,
since evil things cannot be the means for good ends, even less can they be
necessary means, :

. As for the argument that 2 person is a member of the republic and thus an
Innocent person may be sacrificed for the good of the republic in the way that
a healthy bodily member may be sacrificed for the good of the whole body,

Yl.toria denies the parallel. A bodily member, he says, cannot of itself suffer
injury for the reason that it has no good of its ow.
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if it shall accept and open its gates to you, all persons in it will be safe and will
serve you for tribute. But if, however, it declines to make peace and it begins
war against you, you will attack it. And when the Lord your God shall have
delivered it into your hand, you will strike with the edge of the sword all in it
of masculine gender, but not women and children.” To see the effect of this
text upon Vitoria one need only look at his relection, On the Law of War.118

A second item which ought to be taken into account here is the basic equal-
ity which would in Vitoria’s time still remain between a victor and a van-
quished enemy soldier. While in our time a well armed victor would enjoy an
enormous advantage over a disarmed and defeated enemy, in the sixteenth
century there would clearly riot be the same disproportion between a victor
with a sword or a clumsy firearm and say a defeated enemy with a concealed
dagger. While this may not validate Vitoria’s position, it may make it more
understandable.

Even with regard to the Saracens, Vitoria would accept the Deuteronomy
text just cited when it spares women and children from the sword. But he
raises a question about killing such persons in an all out war, The question, -
which has obvious application to the wars of our own century, concerns the
killing of innocent children when, for example, a city is bombarded. Vitoria’s

- judgment is that if the war is just and it is necessary to take the city in order to

pursue the war then it is lawful to kill innocent children in the process, if it
cannot be avoided.

Finally here, Vitoria denies the parity between despoiling or enslaving in-
nocent persons in a just war and simply killing them. The former he says is
lawful, but only from the accidental condition that these persons are parts of
a republic against which war is being justly waged and that as parts they may
be despoiled or captured to order to inflict harm on the whole republic. From
this, however, it does not follow that they may be intentionally killed.

() The question in Article Seven is whether it is lawful to kill someone in
self defense. The thought of St. Thomas is summed up in three conclusions.
First, it is not unlawful to kill an attacker. Second, explaining the first, it is
lawful to kill another in self-defense, but only “within the bounds of blame-
less defense.” And third, even within such bounds, it is not lawful to intend
to kill another, for example, to intend a revenge killing while defending one-
self. : =

In reaching these conclusions, St. Thomas employed what has later come to
be called the principle of double effect, a principle which was previously in
play here in the commentary and in the relection “On Homicide.”" It con-
cerns a moral act which results in two consequences, one evil and the other
good. The act may be lawfully performed, if the good is in reasonable propor-
tion to the evil, if the good cannot be attained without the evil, if the two
results are concommitant, and if only the good is directly intended while the
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evil is merely permitted. Applying it here, what is directly intended is one’s
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father. For in unjustly attacking his son a father is not acting as a father, but
rather like a stranger. Correspondingly, the son may defend himself against
the attack as if it were from a stranger. What is not said, and is somewhat
notable from its absence, is that the father in this is not like the king. He is
not a public person, the embodiment of the republic, and his death will not
cause serious public turmoil.

Returning to the issue of obligation but on the other side, Vitoria now asks
whether someone is obliged to kill an artacker when he cannot otherwise
defend himself against him? His answer is negative. In proof he points to
cases he has already mentioned, cases in which there is obviously no overrid-
ing obligation always to preserve one’s own life at all costs. Martyrs who could
have defended themselves but chose instead to patiently bear death, have been
praised for this. A man is not obliged to pay a huge ransom to avoid death at
the hands of his captors. A man may give his food to another and serenely
face death. A man facing death in prison with an opportunity to flee is not
obliged to do so. A man may give his life for his father, by giving him a plank
to avoid death by drowning, while the man himself remains in the sea. In a
similar situation a man may give his life for a friend. But he can also give his
life for an enemy inasmuch as he has freedom not to kill him. Thus he can
lawtully allow himself to be killed if he cannot defend himself except by kill-
ing his attacker — especially when he considers the probability of his attacker
being damned if he is killed in the act of an unjust attack.

Here an objection is raised. From the order of charity, every man has the
obligation to love himself and to preserve his own life more than that of
another. Therefore, one would be obliged to prefer his own life over that of an
attacker. Vitoria's reply is to the effect that while this is true of one’s own

_spiritual life, it is not true that one must prefer his own corporeal life to the

spiritual detriment, for example here the damnation, of another. At the same
time, one is not obliged to refrain from killing an attacker. For, inasmuch as
the attacker is himself choosing to attack and in this bringing on his own
spiritual loss, refraining from killing him and in the process losing on€’s bodily
life is not going to avert his spiritual detriment.

Connected here is the question of whether it is lawful in defense of some-
thing less than one’s life, say for some temporal possession, to take the life of
an attacker, such as a mugger or a hold-up man demanding my property.
While Cajetan has said that it is lawful to defend one’s possessions, even one’s
cloak, no matter what may follow from that defense, Vitoria distinguishes
between a trivial possession and one of great value. His judgment is that it
would be seriously sinful to kill a thief to prevent the loss of a small thing,
However, it would be permissible to defend a valuable possession even at the
cost of a thief’s life, if no other way to retain or regain that possession is
possible. Thus it would not be permissible to kill one who is demanding my
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Cajetan, Vitoria did not discuss the matter of an accidental abortion which
St. Thomas had raised,'” in other cases he is usually in agreement with Cajetan.
To explore these in more detail would take us far afield into areas of Church
discipline and canon law. The reader who wishes to go further may look to
the text itself which, as annotated, is for the most part clear enough without
further comment. :

IV. Some Remarks on the Translation

As mentioned, both the Relection and the Commentary have come down
to us only through students’ notes. We do not have a Vitoria’s own final pol-
ished version of either text. As was also said, the relection, “On Homicide,”
betrays a certain incomplete character in its overall structure and in its cita-
tions of texts. In the Commentary, the structure is better defined but there is
some inexactness again in citations. This may be due to Vitoria himself, but it
could easily have resulted from his copyist’s miscues.

A further complication in the Commentary comes from the fact that the
notes of Vitoria's lectures contain numerous passages in which he broke off
speaking in Latin and, perhaps better to aid his listeners’ understanding, in-

jected a word or a phrase in Spanish. Marking these passages with quotation

signs, I have done my best to render them literally and yet clearly. Sixteenth
century Spanish presented some difficulties for a translator whose reading in
Spanish has been limited to present century authors. For example, it took me a
while to realize that “dalle” equates with “dar le” and “masalle” equals “matar le.”

Wherever possible I have tried to give a literal translation. This, however,
sometimes made for such awkward English that I had to range out from the
Latin. At least as reported, Vitorias Latin is alternately repetitious and cryp-
tic. Clauses are interlocked in an almost byzantine way. His sequence of tenses
is often unreliable and the text of both the Relection and the Commentary is
replete with anacolouthic constructions. Of course, the lecture style itself con-
tributed to this. A particular difficulty came from the Scholastic style of “sic ¢
non” (“yes and no”). Often it took some sorting to know just what was Vitorid’s
own position vis & vis those of others he was reporting or refuting. In the
Commentary, especially, I tried to bring out his positions by underlining such
phrases as “I say” or “I answer.”

Not too helpful in this connection was the paragraphing of Vitoria's Latin
editors. Although I was tempted at times to break their long rambling para-
graphs into shorter ones, I resisted doing so. Usually, but not always, I did the
same with respect to sentences which were at times almost interminable. My
thought was to stay close to the Latin in order to aid scholars wishing to verify
my translation and also to stay myself as close as possible to Vitoria. With this
in mind, normally when I had to insert words to bring out his meaning I
enclosed them in square brackets.
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In an exegeti i i i
“vom in;getlc ways hls typically Latin employment of double negatives, e.g.
oo i nvenis” ( It Is not unfitting”); and his impersonal Latin construc-
ot I’us.g;llargmtulr (“itis argued”) or “respondetur” (“it is answered”). These
ually transla “ ”« ;
4 ted by “we argue,” “we answer,” or “the answer is,” etc. A

us .
age which I“at ﬁr:t thought unusual was “postquam’” (“after”) as equivalent
to a temporal “cym (“when”). But afte
see it as normal.
As regards Vitoria’s use of
tuted the unexpressed ane

. cedent for a rounoun whi ;
n -
stituted a pronoun for an ex p hile at other times I sub

CAfewi ) .. _
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second person, o in third p ’
verb ending,

present tense as historical, equiva-

asimple past tenge, Again, I rel the imperfect tense often equated with
»  relied on context to choose between a simple past

in. . . .

he i g out wherever possible Vitoria’s legal inter-

.. Cr! “p. .. ..

licit,” rather than “it is righy” petson al verb, “licer,” as “i is lawful” or “it is

reading | changed Vitoriz 't1s permitted.” Also at times for a livelier .

. assive voice into active verbs in English.
sion. My reason was that thi =ver possible I used the Douay-Rheims ver-

€ Relection, I did use the Spanish trans-
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T meeting it numerous times, I cameto

Pronouns and antecedents, sometimes I substi-

> Made as it was directly from the Vulgate,

cuanto a la graffa del
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escriben los registros el nombre de nuestro teélogo. Pero era més comiiny prevalecié
el dltimo. Es también el modo como se firma el maestro en las cartas castellanas:
Francisco de Vitoria. S6lo en la firma latina usa también la graffa latina: Victoria.”
Urddnoz, p. 5. _

* Cf. Getino’s report (p. 13) of the opinion of Echard.

“To be sure, most dates in this brief presentation of Vitoria's life have been in dispute
among his biographers. Since I have neither the interest nor the competence to
enter into these disputes, I am simply presenting here a distillation of my reading
of those biographers.

> For this, see Vicente Beltrdn de Heredia, O.P, “En qué afio nacié Francisco de
Vitoria? Un documento revolutionario,” La ciencia tomista, LXIV (1943), pp. 49-
59. :

¢ Cf. Urd4noz, p. 4.

7 Cf. Urd4noz, p. 6.

& Ibid., pp. 6-8.

? On both the decadence and the sixteenth-century revival of the University of Paris,
cf. Villoslada, ch. 2, pp. 29-71.

' On Standonck in this connection, cf. Villoslada, pp. 61-4.

W Cf. ibid., esp. pp. 65-6.

"2 Ibid,, p. 31.

" On the person and work of Celaya, see Villoslada, pp. 180-215. For lists of the
Spanish masters and students at Paris during this period, cf. i6id., 371-414.

" Cf. Getino, p. 29.

1 Urddnoz, 12-13.

16 For the text of this, cf. Getino, p. 33. -

7 On this and the course of theological studies at medieval universities, see Etienne

Gilson, History of Christian Philosophy in the Middle Ages (New York: Random
House, 1955), p. 248.

'* For Lombard’s work and its use through the Middle Ages, see P. Glorieux, “Sen-
tences (Commentaires sur les),” Dictionnaire de théologie catholique, XIV, 2¢™ partie
(1941), cols. 1860-84. '

¥ Cf. Urdénoz, pp. 11-14. :

*The Latin title of this was: Sancti doctoris divi Thomae aquinatis predicatorum ordi-
nis liber nomine: Secunda Secundae, at meritis facile primus nusquam citra montes
hactenus impressus, geminoque indice illustratus, altero antiquo illo articulatim
materias distinguente: altero alphabetario scilicet primo adiecto. Et a reverendo
admodum patre et doctore optime merito fratre Petro brussellensi accuratissime

. castigatus; cf. Getino, p. 300. For a reproduction of Vitorid’s preface, which is his
first known, cf. Villoslada, pp. 422-5. :

2 Cf. Getino, pp. 303-7.

2 Jbid., 308-11. For Vitoria’s preface, see p. 309.

B Cf. its citation in some of the notes to the Relection and Commentary below.

# Cf. Urd4noz, p. 17.

% In this connection, cf. remarks of a great medievalist: “La educacién de Vitoria fué
el ltimo esclarecido mérito que se asigné esta escuela de su Orden, tan nombrada
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enla histf)ria de la antigua escol4stica, antes de ver palidecer su brillo, junto conel
dela pnlversidad de Parfs, en las tormentas de la Reforma; entonces huyé con
Francisco la [irir’r’lacfa de Ia ciencia teolégica, atravesando los Pirineos, a la fiel
creyente Espafia. Franz Cardinal Ehrle, “Los manuscritos vaticanos de los tedlogos
salmantinos del siglo XVI. De Vitoria a Bafiez,” primera edicién espafiola corregida

y aumentada a cargo del padre José M. Z asti
2; (19.29), p- 157, cited by UP;d:inog, p- i\g Vireh S B Ecleaico VI

Getino (p. 381) gives a date of 1509 for thi
. the dare .of Vitoria’s ordination is unknown,

For Vitoria at Valladolid, f, Getino, pp. 47-56.

28 Sal .
amanca, | N
e ;atx}l:c c:ltlhcr southern European universities was organized and run by its
€r than, as at Paris, by the masters; cf, “... Salamanca era Universidad

de tipo democrii
Villosada, p. 316, calcada mds enLos estatueos de Bolonia que en los de Pars.’

 Cf. Villoslada, pp- 308-19.
* Il}: ??5 the Faculty of Arts a Paris
a bi i
FacuI(:; ;?gil; :;: il;rther ;se. At‘ the same time it was also proscribed there by the
the fourteenth Ccntu‘:ya:lhi:l;en n 1366 by the Faculty of Theology. By the end of
Faculty of Arts also ast prohibition was reversed and finally in 1491 the

restored icae o .
controversial practice cd;)el:“ the practice; cf, ibid., pp. 310-311. For a similar

' gitsing” in seventeenth-century English and Scottish
century Cambridge (Ca.mbridge, Jo» The Scholastic Curriculm 43 Early Seventeenth-

. ] MA: Harvard U i 1
ely style of dictating, cf, Villoslagze.;sllz;’rcss’ 1958):pp. 13-14.

2 On thi
n this, cf, “Que e .
- "Queenla ié )
€Xposicién de las doctrinag filoséficas existan defectos en las

l'ClCCCiOnes vitori

rian: )

 enforma ot 35, €5 cosa harto notoria, . en ellas hay: ar. d
petlectay que nop concluyen; j y: argumentos presentados

£

€on tanta confusigy que, a veces, hagt ntercalacién de sentencias y de pruebas
i » hasta cues j
due, en ciertos puntos, defiende Vitoriy. ; ta trabajo llegar a entender quéeslo
'y

i ; . -
nexactitudes y equivocaciones de bulto;
0 se puede en justic

s. Urddnoz (p. 13), however, says that

» Sobre los cuales

Y por » Ya que no fué éste quien
licas ’ Sini B t;mto, 10 pudo limar ni corregir estos
::lp iones en los 663.5 alumnos que, al ofdo, tomaron sus
ecciones.” Marcig] S L odices que sirvieron imorimir 1
Giglo xvi Solana, Historig d, |, ! para imprimir las
e e EL
12, .P., it « . d » P. .
Tomds [hereaf;, Vitoria, oﬁaxilscl;mxf::ﬂfa preferida en sus ismdios por
. . i ars
1932), pp. vii er:.,Corrlmtanox...,], I (Salamanca; B?;ﬁzei;csnéa é;’mndaEesde Salnta
: ¢ ledlogos Espafioles,

Vii-viij,
s, cf. Beltrdn de Herediy, «

defectos, que,

* For some of thi

Urdénoz, pp, 35 47

€ jadis manifest¢ par Vitoria -

depuis qu’il avait cru

, alarmed by abuses of the method of dictation,
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remarquer les affinités de celui-ci avec Luther.” Beltrin de Heredia, “Vitoria
(Frangois de),” col. 3122.

% Cf. esp. his “Relection on the Recently Discovered Indians” (Relectio de Indis recenter
inventis) [hereafter referred to as: On the Indians], ed. Urd4noz, 641-726.

38 See the “Relection on the Law of War” (Relectio de jure belli) [hereafter referred to
as: On the Law of War], Urddnoz, 811-858; and his commentary on Summa
Theologiae 1111, qu. 40, aa. 1-4, in Comentarios ..., I1 (Salamanca, 1932), pp.
279-93.

% On this, cf. ]. Brown Scott, The Spanish Origin of International Law. T. 1, Francisco
de Vitoria and his Law of Nations, Oxford: The Clarendon Press, 1933 and N.
Pfeiffer, “Doctrina juris internationalis juxta Franciscum de Vitoria,” in Xenia
Thomistica 1l (Romae, 1925), pp. 391-420. For Vitoria’s influence on the coloni-
zation of America, cf. Urddnoz, pp. 53-60.

“ Getino, pp. 219-222.

4 Ibid. 224-5.

% Cf. Beltrén de Heredia, “Vitoria (Frangois de),” col. 3123.

# ‘como crucificado en una cama;’ cf. Getino, p. 277. -

# For Vitoria’s poor health throughout his years at Salamanca, cf. Getino, pp- 114-
18.

“ Ibid., p. 279.

¢ “La Bibliograffa del . Vitoria abarca tres grupos de obras: 1.° las que él publicé de
otros autores, ...; 2.° las que otros publicaron de él; 3.° las que se encuentran
manuscritas en los Archivos.” Getino, El maestro ..., p. 299. For a convenient
listing of Vitoria’s prefaces, extracts from his teaching, opinions, moral decisions,
and extant letters, cf. Urddnoz, pp. 83-4.

# Cf. Getino, p. 270; Urd4noz, p. 68; and Beltrén de Heredia, Comentarios ... 111
(Salamanca, 1934), xxxiii, who remarks (xocxiviootv) among Vitoria's hearers many
law students as well as later bishops and theologians (xooxv-xxxviii).

“8 Cf. Vitoria, In Ila-Ilae, q. 89, a. 7, in Comentarios ..., V (Salamanca, 1935), p. 20.
On this text and the number of Vitoria’s hearers, cf. ibid., 1, p. xii, n. 1.

# On this, cf. the remarks of a biographer of the famous Jesuit philosopher-theolo-
gian, Francisco Sudrez (1548-1617), who studied theology at Salamanca in the
third decade after Vitoria’s death; “Perhaps in no other university in the world is
there to be found so brilliant a succession of professors as that which filled the
principal chair of theology at Salamanca during the sixteenth century. Suarez’
teacher, Mancio, was the fifth of the line which started with the great Francis
Vittorio in 1526, and ended with the controversial Dominic Banez in 1604. In
the order in which they followed Vittorio these outstanding Dominican scholars
were: Melchior Cano [1509-1560], Dominic de Soto [1494-1560], Peter de
Sotomayor [1511-1564], John Mancio [1497-1576], Bartholomew de Medina
[1527-1580], and Dominic Banez [1528-1604]. All of these men enter intimately
into the life of Francis Suarez; those before Mancio, his teacher, because of their
influence on his development; those after Mancio because he knew them person-
ally and was sometimes at odds with them.” Joseph Fichter, Man of Spain, Francis
Suarez (New York, 1940), 79-80, dates added. ‘
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% For some of their testimonies, see Getin(;,
421-428; also cf. Solana, pp- 84-85.
> See for example the listin

ie; Ge'ntlh,'a.s'glvefl .by Getino, Relecciones teoldgicas del Maestro Fray Francisco
itoria, edicién critica, con facsfmil de codices y ediciones principes, variantes,
versu:’).n castellana, notas e introduccién, por el P Mtro. Fr. Luis G. Alonso Getino
Cronista de Salamanca y Bibliotecario : : ,
) tomo.III (Madrid: Imprenta La Rafa, 1935), pp. ix - xliii
For this, see Getino, £/ Maestro 283 '

* Cf. Urd4noz, 78-9. R

* On this, cf. P Glo; : .
1935, e La linérasure quodiibétique, 2 vols., Paris: J. Vein, 1925,
% Cf. Urd4noz, p-78.
% Beltrn d, ia, « . .
o 78.c Heredia, “Vitoria (Frangois de),” col. 3128.
> Ibid., 79.
» Ibid., p. 80.

@
. gg f’l TIAESITO «.., PP. 323-5; Relecciones .
. CE Vitoria (Frangois de),” ... col. 3132
° Ct. Obras ..., pp. 93-4, . .

See Urdénoz, - i

ot onoz aI;:p. 90-8. This contrasts with the rare publication of relections by
e @ masters; cf. Beltrdn, “Vitoriy . » |

on b a0, -s col. 3128.

% Urddnoz
» P- 102. For descripy; .
o o 0‘”‘":--, pp. 1083-1 13%, ons of the manuscriprs themselves, cf. i4id., 99-101.

Pp- 281-284 and Appendix I, esp. pp.

- I, xx-xxvi.,

gim_}' “F "‘”fiffo de Vitoria ..., 111, pp- 24-38. |
ddnoz, p. 1071, fedia, “Vitoria ...”, col, 3128,
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gs of parallel passages between Vitoria and Grotius, and

« . . . . .
de la “Asociacién Francisco de Vitoria,”
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7 Cf. “As regards the secular power, we assert that it can without mortal sin exact a
judgment of blood, as long as in carrying out retribution it proceeds not from
hatred but by judgment, not without precaution but with care.” Profession of
Faith prescribed for the Waldensians, 18 December 1208; cf. Henricus Denzinger
et Adolfus Schonmetzer, S.J., Enchiridion symbolorum definitionum et declarationum
de rebus fidei et morum, editio xxxii (Barcinone/Friburgi/Romae/ Neo-Eboraci:
Herder, 1936), n. 795, p. 257 [hereafter this work will be referred to as: Denzinger).

7 Cf. E. Thamiry, “Mort (Peine de),” Dictionnaire de théologie catholique, X, 2%™
partie (1929), col. 2500. . '

76 Cf. “Preserving the common good of society requires rendering the aggressor un-
able to inflict harm. For this reason the traditional teaching of the Church has
acknowledged as wellfounded the right and duty of legitimate public authority to
punish malefactors by means of penalties commensurate with the gravity of the
crime, not excluding, in cases of extreme gravity, the death penalty. For analogous
reasons those holding authority have the right to repel by armed force aggressors

- against the community in their charge.” Catechism of the Catholic Church (Citta
del Vaticano: Libreria Editrice Vaticana, 1994), n. 2266, p. 546.

77 Politics 1, ¢, 2, 1253a2

8 Cf. e.g., Relection “On Civil Power” (De potestate civili) [hereafter: On Civil Power]
» 1. 8, Urdénoz, pp. 162-3; ibid., n 11, p. 166; On the Indians, 111, n. 16, p. 721.

? Cf. On Civil Power, n. 10, Urd4noz, p. 166.

8 Cf. ibid., nn. 4-6, pp. 156-9.

8 Cf. ibid., n. 9, p. 164.

82 Cf. Relection “On Matrimony,” (De matrimonio) [hereafter: On Matrimony), n. 6,
ed. Urd4noz, p. 891. For Vitoria making this opinion his own, see In Ila-llae, q.
62, a. 1, n. 34 in Comentarios ..., 111, p. 86. ,

¥ The heart of the passage in question is: “Sicut corpus hominum in sua integritate
conservari non posset nisi esset aliqua vix ordinatrix quae singula membra in usus
aliorum membrorum, maxime in commodum totius hominis componeret. Sane
ita in civitate contingere necesse esset, si unusquisque pro suarum rerum utilitate
sollicitus esset, et unusquisque civis publicum bonum negligeret.” Or Civil Power,
n. 5, Urd4noz, pp. 157-8. Pagden and Lawrance translate this as follows: “Just as
the human body cannot remain healthy unless some ordering force directs the
single limbs to act in concert with the others to the greatest good of the whole, so
it is with a city in which each individual strives against the other citizens for his
own advantage to the neglect of the common good.” Vitoria: Political Writings
(Cambridge: Cambridge University Press, 1991), pp. 9-10. I would rather trans-
late it something like this: “Just as the human body could not remain intact unless
some ordering force direct its individual membets to act together for the greatest
good of the whole, so would it necessarily be in a republic, if each one were to
worry about his own advantages and each were to neglect the common good.”
Thus in Vitorias Latin, there is no mention of individuals striving against one
another in some Hobbesian state of nature. The point rather is that withour di-
rection each would simply go his own way and ignore the common good, which,
with or without conflict, would be bad for the republic. Finally, Urdénoz’s Span-
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another without reason. “For
man.” On the Indians, 111, n. 3, Urd4noz, p. 709; also cf.
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? On this, cf. Daniel A. Cronin, The Moral Law in Regard 1o the Ordinary and Extraords-
nary Means of Conserving Lifé, Rome: Pontificia Universitas Gregoriana, 1958.

’* For other examples of Vitoria’s wry humor, cf.: (1) his rejection of Spanish claims
on the basis of a “right of discovery” — “... it profits nothing toward the posses-
sion of those barbarians — any more than if they had discovered us.” On he
Indians, 11, n. 7, ed. Urddnoz, p. 685; (2) his discussion of the case of a nun at
Paris “who conceived — and you know it was not by the Holy Spirit,” 2 Ila-Ilze,
q. 62, a. 6, n. 18, in Comentarios ..., I1L, p. 189; and (3) his delightful introduc-
tion to his 1531 relection, On Matrimony, in which he compares himself, a celi-
bate priest, speaking of marriage with a certain old sophist who dared to give
Hannibal a lecture on the art of war, cf. Urd4noz, p. 880.

? While Greeks and Romans may have reasoned so, modern Americans might adapt
the argument to cover physical pain and suffering.

1% Cf. Beltrdn de Heredia, Comentarios ..., 1, xvi.

1! For the little we know of Trigo, see Beltrin de Heredia, Comentarios ..., 1, xxv-
xxviii.

192 Cf. Urd4noz, p. 28.

19 1bid., pp. 28-9.

1% Cf. “Alumno inteligente y aventajado, que escuché durante siete afios las lecciones
del maestro Vitoria, nos ha transmitido una versién, si no integral,
indiscutiblemente la mejor que nos queda de sus lecciones sobre la Secunda
secundae.” V. Beltrdn de Heredia, Comentarios ..., VI (1952), p- 13.

19 For this, cf. Martin Grabmann, Mittelalrerliches Geistesleben, 1 (Miinchen: Max
Huebner Verlag, 1926), p. 529. For another distinction between “in the manner
of awriting” (per modum scripti) and “in the manner of a commentary” (per modum
commenti), cf. M.D. Chenu, O.R, Toward Understanding St. Thomas, tr. Landry
and Hughes (Chicago: Henry Regnery Company, 1964), p. 220, n. 34.

1% On Salamanca statutes relating to this, cf. “En los Estatutos de 1538, redactados
en parte por Vitoria, se dispone que ‘los lectores (profesores) sean obligados a leer
en latin y no hablan en las cétedras en romance, excepto refiriendo alguna ley del
reino o poniendo enxemplo; ...”” L. Getino, El Maestro ..., p. 112, n. 3. Also, cf.
“...-in this university it has been imposed under pain of excommuncation that
scholastics would speak Latin in the schools.” (... in hac Universitate impositum
est sub poena excommunicationis quod scholastics loquerenter latine intra scholas.),
In lla-1lae, q. 62, a. 3, n. 4, in Comentarios ..., 111, p. 151.

197 Cf. “Desde fines de diciembre hasta bien avanzado febrero de 1536 recorrié las
cuestiones 63-77 dilucidando magistralmente la materia relativa a los vicios
opuestos a las partes subjectivas de la justicia, ...” Comentarios ..., IV (1934), p. x.

1% For a fuller presentation of Vitoria’s doctrine of rights and dominion and the lack

" of such in animals, see In [la-Ilae, q. 62, a. 1, nn. 4-16, esp. nn. 10-11, in
Comentarios ... 111, pp. 63-74.

19 Cf, ibid., n. 11, p. 71.

110°This is basic thought which Aquinas has expressed in other places also; see e.g., De
potentia Dei, q. 5, . 9, ed. P. Pession (Taurini: Marietti, 1953), p. 154; also cf.:
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“Elements then exist on account of mixed bodies. But these in turn exist for living

things, among which living things plants exist for animals and animals for man.
Man, therefore, is the goal of all generation.” (Sunt ergo elementa propter corpora
mixta; haec vero propter viventi; in quibus plantae suns proprer animalia; ar'ttmalla
vero propter hominem. Homo igitur est finis totius generationis.) Contra Gentiles, 11,
¢. 22 (Madrid: Biblioteca de Autores Cristianos, 1953, 11, pp. 122-3,

" On the medieval conception of the republic as organic, cf. Tilman Struve, Die
Entwicklung der organologischen Staatsauffassung im Mirtelalter, Stuttgart:
Hiersemann, 1978,
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On Homicide
Whether It is the Act of a Brave Man To Kill Himself
[Table of Contents!']
1. Just as it is always sinful to inflict death upon oneself, so it is often a matter
of counsel and sometimes prescribed to undergo death patiently and even

freely.

2. Tt is always sinful to kill oneself. Plus many things about natural inclina-
tion — especially whether it is always prone to evil.

3. Human inclination, as such, is good and inclines to no evil or to what is
contrary to virtue.

4. Whether God could change the natures of things or from the beginning
could have made them different than they are now.

5. That God could not change the natures of things seems proven to the
author.

6. Supposing that He could not change the natures of things, how would
God have made man with a natural inclination to evil?

7. Although human inclination may be toward evil, still that inclination is
not morally evil as long as it remains within the limits of appetite.

8. God created man without an evil inclination moving his appetite toward
evil.

9. God gave human appetite a natural inclination to obey the will.

10. Man is not inclined to loving himself more than to loving God, or to
loving his own good more than the common good.

11. Which and what kind of homicide is forbidden by the commandment,
“Thou shalt not kill”? Three opinions voiced on this.

12. According to the author, the command not to kill is, like the other com-
mands of the Decalogue, a matter of natural and not positive law.
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13. The command not to kill was always the same — before the [Mosaic] law,
during the time of that law, and in the time of the Gospel.

14. Ifin the law of Moses it was permitted to kill an adultress or a thief; it was also
permitted before that law, and it is permitted now in the law of the Gospel.

15. How by this command, “Thou shalt not kill,” there is forbidden every
homicide which, within the law of nature alone, is evil and irrational.

16. A homicide by public authority is not, by this command not to kill, more
forbidden than one by private authority.

17. How a man can be killed in two ways — either by intention or without
intention. '

18. Within both divine and natural law it is permitted for the republic inten-
tionally to kill a man who injures it.

19. To whom is it permitted to kill 2 man when it is lawful by divine and

“natural law?

20. By the command against killing, there is forbidden every intentional ho-
micide, whether of a public or a private person, except that which is allowed
to public magistrates or governments.

21, Why it is not lawful to kill oneself.

22. The object of the will is not only what is a true good.

23. The lord of life and death is God alone, and not man, who in this regard is in
a special way the servant of God. Hence to kill oneself is to do injury to God.

24. How, although in many cases a man may preserve his life in lawful ways,
he still may not be obliged to do so.

25. It is not certain that a man is always obliged to defend the life of his
neighbor, even when it is lawful to do so.

26. It is lawful to give bread to another, even when it entails the sure loss of
one’s own life.
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27. Although it is folly for this world, to give one’s life for one’s friends is
wisdom before God.

28. It is not right for one condemned to death to kill himself by starvation.
29. It is right for one condemned to death to flee and not wait for death.

30. For one condemned to death by drinking hemlock or poison, it is right to
drink it and he is not cooperating in his own death.

31. It is right to help a friend, even with some degree of danger to one’s own
life. What should be said of a wife who with great danger would sit by the side
of her plague struck husband. :

32. It is permitted to sail, or to practice the art of soldiering, even with great
danger to life, even under the conditions which generally prevail in such in-

stances.

33. It is not right to shorten life in any way, although a man is not bound to

" make use of all, even licit, means in order to prolong his life.

34. It is not permitted to shorten life by unhealthy or harmful food, but one
is not bound to eat the best.

35. In order to preserve life, it is not necessary to use all means — but only
those which of themselves are both fitting and suitable

36. Life should not be put in danger for such temporal goods as glory, honor,
and reputation.

37. Whether Brutus, Cato, Decius, and many others, who inflicted death on
themselves, may be excused by the fact that they thought they were doing
something brave and praiseworthy. And what about Samson, Razias, and Saul?
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[The Text of the Relection, “On Homicide”]
[Introduction]

It is not for nothing that Ecclesiastes 1, 18, has said: “He that addeth knowl-
edge, addeth also labor.” Farmers, laborers, and artisans have their leisure. And
after they have prepared food on days of work, they have their rest on feast
days and choose to relax and pleasure their minds and hearts forgetful of their
labors. But for us it is not permitted to be idle either on feast days or on
ordinary days. We have no days of rest from studies nor any vacation from
literary pursuits. Indeed, we come together, most religious fathers and most
respected men, on a feast so famous,? for this relection, since I was not per-
mitted to defer it until next year nor indeed to deliver it on another day.’
Therefore, lest in introductions we take on more new labor than necessary, let
us with the help of God get on with the matter.

The argument I am about to treat in this relection, is not some new topic
designated for this and left aside in ordinary lectures, as was the case in my
other relections.? But, in order that it be a “relecture” not just in name but
also in fact, I have decided to treat some, for I could not treat many, things
already discussed in my lectures.’ But it was my intention to discuss (disputaré)
today the question: Whether it is the act of a brave man 1o kill himself, or when
he could save bis life, to embrace death. And when and to what extent is this either
licit or laudable? In order to trear and examine this question in the best way, I
am positing at the beginning the following conclusion, as a basis for this entire
relection.

[The First Conclusion]
1. THE FIRST CONCLUSIONY While it is always sinful ro inflict death
upon oneself, to suffer death patiently and to undergo it freely is generally coun-
seled and sometimes commanded.

Governed by the shortness of the time® and by my meagre erudition,” I will
treat this conclusion in various ways as clearly and as precisely as I can. And I
will spend time on its different parts, first proving it, then putting up argu-
ments against it, refuting and solving them according to the capacity of my
talent. While I am doing this, I would ask you most honorable fathers and
most eminent men, to listen to me not so much with attention as with be-
nevolence and friendship.

[First Proof of the First Part of the Conclusion]
2. Therefore, the first part of the conclusion is that it is always sinful to kill
oneself: THIS IS PROVEN FIRST: because to kill oneself goes against the
natural inclination of 2 human being. But to do something against natural
inclination is a sin. Therefore, to kill oneself is always a sin. The major pre-
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miss here is evident. For not only man and all animals, but all things gener-
ally, resist their own corruption, and strive with whatever powers they have to
preserve themselves in reality, as is said in the second book of the De
generatione'® and as experience teaches more evidently than the matter needs
proof. Nor is there any need in a non doubtful thing to use unnecessary argu-
ments. It is therefore against the natural inclination of a man to kill himself.

That it is illicit to oppose and to contradict a natural inclination is very
certain and generally acknowledged by all. For if a natural inclination is al-
ways leaning toward what is good and decent, and thus would never suggest
evil, to contradict an inclination of this kind and to lean in the opposite
direction will indeed always be illicit. For just as it is always illicit to do any-
thing contrary to a virtue which leads only to what is decent, so indeed, if
that to which a man is by his very nature borne is always good, it will be evil
to go against an inclination of this kind. For the opposite of good can only be
evil. Wherefore, since this is the first plice and the principal argument by
which the doctors try to prove this conclusion, it is worthwhile to treat this
matter more fully.

And indeed there are some, not common nor to be despised, but even prime
exponents of Aristotle, to whom it does not seem true that nature always
inclines to what is good and decent. But they rather believe that nature and
grace, as well as law and natural inclination are opposites and contradict one
another. And they try to show this both with many arguments and with many
authorities.

Thus they argue first: Human appetite is indeed naturally led toward every
good. But pleasurable good is a certain good. Therefore, the appetite is natu-
rally led toward pleasurable good. But pleasurable good is often opposed to
virtue. Therefore, a human being naturally desires what is opposed to virtue
and what is therefore sin and evil.

Second, they argue from the testimony of Aristotle in Book 2 of his Ezh-
ics'!; All virtue is concerned with something difficult. But if nature were to
incline to the good of virtue, certainly a good of this kind would not be
difficult. For the inclination of virtue does nothing else but make easy and
pleasant that good which was otherwise difficult. Therefore, nature does not
of itself incline to good. But it does incline; therefore it inclines to evil. This
is confirmed: for if a man by his nature were to be inclined to good, virtues
would not be necessary — virtues whose one task it is to remove that diffi-
culty and the trouble involved in good works. And therefore, those who phi-
losophize more reasonably deny that it is necessary to posit some virtue in-
clining to those goods to which human beings of their nature are led and
inclined. For there is no one so dull witted as to think that it is a virtue that
human beings would desire to be happy and would hate misery.
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Third, theologians say that there are “sudden motions” both in the will and
in the sense appetite.”? But such motions are indeed nothing more than cer-
tain natural inclinations to evil. Therefore, nature inclines to evil.

Fourth: original justice was placed in our first parents for this alone or most
of all— that their sense appetite be contained in bounds, and that it obey
their will without difficulty, and to make the will itself subject to reason, and
reason subject to the divine law and will. But if human appetite of its nature
would not be opposed either to reason or to the divine law, there would have
been no task or need for that original justice.

Fifth: according to virtue and the law of God, a man is obliged to love God
more than himself, and to put the common good before his private good. For,
according to the Apostle [Paul],’”® charity does not seek its own things but
rather those of Jesus Christ. And yet a man naturally loves his own good and
itis very difficult to love God more than himself, since man, as was said in the
beginning, is naturally inclined to his own preservation. Therefore, nature
inclines against charity and the law of God.

Sixth: the inclination of the sense appetite is natural, since this is a natural
power and its inclination is not other than itself. And yet that appetite does
not obey reason, but rather tends to the opposite. Therefore, it leads to evil.
This is confirmed because the object of the sense appetite is a pleasurable
good. But such is frequently contrary to virtue and to the law of God. There-
fore, the sense appetite is naturally inclined to evil.

Seventh: as the theologians determine in the second book of the Senzences,
“the kindling” inclines to sin.* Still, as theologians say in the same place, “the
kindling” involves nothing else than human nature and natural powers de-
prived of the gift of original justice. Therefore, a man is led and inclined to
evil by his natural powers. And this is confirmed: for if a man were to be
produced in a pure state of nature, i.e. without grace and without sin, he would be
inclined to evil in the same way as he is now inclined from the kindling. Therefore
his natural inclination is toward evil.

They further advance and suggest texts of Scripture in favor of this opin-
ion. First there is the word of the Lord, in Genesis 8,21: “The imagination and
thought of a man'’s heart are prone to evil from his youth” — from which it seems
that human nature is leaning toward or inclined to evil. Again, the Lord says
in Matthew 26.41: “The spirit is willing, but the flesh is weak.” And the Apostle
[Paul] expounding this in Galatians 5,17, says: “The flesh lusts against the
spirit and the spirit against the flesh.” And in Romans 7, 23, he writes: “I see
another law in my members’ — and more in the same vein. And again else-
where'S: “If you live according to the flesh, you shall die” and “Walk in the spirit
and you shall not fulfill the lusts of the flesh.”' From all of which places it is
clearly evident that the appetite of the flesh is toward evil, as well as contrary
to the spirit and to the law of God. But the desires of the flesh are natural,




62

Francisco de Vitoria, On Homicide

Desideria autem carnis sunt naturalia,
naturalis inclinatio est in malum et in

Item, Aristoteles 2 Ethicorum dicit q
oportet ut servet se ab his ad quae nar
mas 2.2 q.166 a.2 ad 3 adducir,

His et aliis rationibus et testi
Unde etiam in naturam ipsam
alii inimicam, aljj scelerum altrice
odiosisque nominibus appellent

peccatum,

ura maxime inclinat, ut Sanctus Tho-
moniis auctores illi sententiam suam tuentur.

m, alii malorum parentem, aliisque invidiosis
ac dehonestent. Inde etiam illud, quod homo

- Inde adhuc j] iosi
.o, , wic ille odiosi i i
Insigniter iniurior error, quod omnj or et omnibus mortalibus

et aeterno supplicio dj isi misericord;

aermo ¢ lsfc fa:o;ilifnrl.a’ fust misericordia Dei venialia fierent. Unum ex
Verum bona venia tantory

neque quibuscumgque alijs

omnipotens et sapient;

condidit, tam malo

M Virorum et pace,

! non adducor nec propositis,
argumentis ut cred

am humanam naturam, quam

| fines €t operatio
solus homo no isi i
oo .on nisi in : iciem
suam et e ationem fera etind: . mala, atque adeo in pernicie

et natura ferancu, nes sibi convenientes suo ingenio

- - Atque adeo ad ny) onem hominis, quatenus quidem
fnclma:rc. Quod Postquam auctoriy nuflum malum, aut virtuti contrarium
infirmis probabile facere contend, te probare nop sufficio, argumentis non

Et primo quidem s L
ipso Deon. Ergo no
Deus sit aucror ips

¢ arguo. «Inclinatip p

f‘ potest esse ad mal
1US naturae,

aturae humanae est immediate ab
. s est notum. Cum
omn.lum quae consequuntur
«Qui enim (ut verbis Aristotelis

: - - Est ergo Deus solus auctor
onsequentia verg

inclinatione, attribuiry
naturalis inclinationis,

P
IOlbatlu. IVIOtus €n Sive €x
ret llllputatul geﬂelalltl, ld est auctOl'l et causae ’p

ut Aristoteli mer:

1 merito placys

. R Placujt 6 . .

ophis. Gravia enjm etlevia b S Physicorum, simulque

tur, quod eam
rsum

et non a se ipsis mover; dicy
necessitatem ad morypy vel sy
ergo homo ad malym, natural;
talem inclinationem i Peccaty
vel cogitare impium est, Ce
sursum peccatum esser.

. Cuna ratione a generante,
mchnationem, atque adeo
an;ni 1iclne:rante acceperint. Si
ipsi Dy Ao et motys sequens
o deo: uQuod prorsus dicere,
% ™, aut motus ignis

; ’pecca‘tum Deo potius

m, vel deorgy,
ter Inclinagyy, ill
M IMputareny,,
T st motys [4p;

: api
» nullj dubium qlfi

cum sint apud omnes. Ergo prorsus

uod ad hoc quod homo fiat studiosus, -

» illae querelae exortae sunt, ut alii novercam,

3 omnium hominum opera sunt peccats,

Relection on Homicide 63

since they are present in all human beings. Therefore, natural inclination is

~ wholly toward evil and sin.

Likewise, as St. Thomas cites him in Summa Theologiae II*-11*, q. 166, a. 2,
ad 3, Aristotle, in Book two of his Ethics,"” says that for a man to become
studious he must keep himself from those things to which nature is most of
all inclined.

With these and other arguments and texts, those authors defend their opin-
ion. Hence also against nature itelf complaints have arisen, such that different
people may call it a stepmother, an enemy, the nurse of crimes, the parent of
evils, and may dishoner it with other invidious and hateful names. Hence
again, the opinion that man of himself can do only evil. Hence even more,
that opinion most hateful and extraordinarily harmful to all human beings,
that all the works of men are sins worthy of eternal torment unless by God’s
mercy they are forgiven — which is one of the dogmas of the Lutherans."®

But with the good pardon and peace of [you] so distinguished men, neither
by the arguments proposed nor by any other arguments either, am I brought
to believe that human nature, which the omnipotent and most wise God
made in his own image and likeness, was formed and made with such an evil
spirit and such depraved conditions that, while all other things would be led
to goals and operations fitting to their talent and nature, man alone would be
led and inclined only to evil things and thus to his own destruction and con-
demnation. ‘

3. Accordingly, I am now holding that human inclination as such is good.
And therefore, it inclines to nothing evil or opposed to virtue. Not able to
prove this sufficiently by authority, I will try to do so by strong arguments.

And first, I argue as follows: The inclination of human nature is immediately
stemming from God himself. Therefore, it cannot be toward evil. The anteced-
ent is evident. For God is the author of nature itself and therefore of all things
following upon nature, of which first is natural inclination. “For” (to use the
words of Aristotle) “who gives the form, gives whatever follows upon the form.”
God alone, therefore, is the author and the cause of human inclination.

The consequence is proven: for a natural motion, or one which follows
from a natural inclination, is attributed and credited to the generator, that is
to the author and cause of that natural inclination, in line with Aristotle’s
opinion in Book eight of the Physics,® and at the same time that of many
serious philosophers. For heavy and light things are said to be moved not of
themselves but by their generator for this one reason that they have received
that inclination and thus a necessity for motion up or down from their gen-
erator. If therefore a human being is naturally inclined to evil, that inclina-
tion and the motion to sin which follows it would be imputed to God himself
— which, indeed, to say or to think is impious. Certainly, if the motion of a
stone down, or the motion of fire up, were a sin, no one would doubt that
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this sin would have to be attributed to God rather than to those heavy and
light things which would have received such an inclination from God. And
similarly if it were a sin for man to desire happiness, it would have to be.
imputed not to man but rather to God, who so made man that he would
naturally desire happiness. Accordingly, this argument decisively proves that
an act is not a sin if it proceeds from a man’s inclination given to him by God.
On this same basis, St. Thomas and other serious theologians have also ar-
gued to validly prove that the first operation of an angel could not be evil.
For, since the first operation is self-love, all other operations proceed from it
as Aristotle teaches in his Ethics.2! “Benevolent acts,” he says, “which are di-
rected toward another, stem from benevolent acts toward ourselves.” So, the
first operation of an angel had to have been self-love. Since therefore it was
inclined by a natural inclination to such love, it could not be the case that such
love would be evil. And thus the first operation of an angel could not be a sin.

Second, the same thing is proven: God could not produce in the soul a vicious
habit inclining toward sin. For this is contrary to divine goodness. Therefore,
He could not give to the rational soul or to a man a vicious inclination by
which he would be inclined to sin. For a vicious inclination would not less
than a vicious habit be the cause of an evil act.

Third: God could not create a habit which would incline toward what is false.
Therefore, neither could He create an inclination to evil. The consequence is
clear: for it is not less contradictory for God to incline [a man] to sin than to
what is false. Indeed, it is much more so. He, therefore, who could not pro-
duce an inclination to what is false, could much less have given an inclination
to sin. What is assumed here is evident. For it is one of the proofs of the
doctors that Faith cannot be false, because it has been infused by God. There-
fore, God cannot infuse a habit inclining to what is false.

And by this reasoning, first principles also, even though they are self-evi-
dent, can be in a certain way proven. For what if someone were to say that he
was forced to assent to this principle: “Every whole is greater than its part,”
but would also say that he was afraid perhaps that he was deceived, just as a
man sometimes is forced to believe something on the authority of men, in
whom the man must have faith and yet it could happen that he be deceived?
What, I say, if someone were to speak like this about first principles — could
he not be induced by some reasoning to assent to them? Indeed, I think that
if someone were to admit to me that God cannot lie nor deceive, he would
also concede that it is necessary that a rational nature be created by God with this
necessary inclination to consent to these principles, and would evidently be con-
vinced that such principles are true.”? For if they are false, and God is forcing the
human intellect to assent to them, it is plainly evident that God is deceiving men
and consequently lying. Similarly, if God were to create any habit inclining to-
ward what is false, He would rightly be accused of lying and deception.”?
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Fourth: If one man were to lead another into sin, he would himselfsin. There-
Jore, similarly, if God inclines men to sin, He sins. For even though this argu-
ment is not valid for theologians: “God concurs with a man sinning, there-
fore He sins,” they will however accept this one: “God by Himself alone leads
men to sin, therefore He sins.” For just as the consequent is impossible, so
also is the antecedent. But God by Himself alone is the cause of the natural
inclination of a man. If therefore by such inclination a man would be led to
sin, it is apparent that God would be leading him to such sin.

Fifth: The human will is moved to its object only by means of reason. But
reason always inclines us to judge that every evil should be avoided. There-
fore, the will is not inclined to evil. :

Sixth: If the inclination to evil is from God alone, as the opponents say, I do not
see how they can deny that God is the cause of sin. But this is something which
all theologians have always rejected as impious. ‘

But even though our arguments, as we see, are superior and more probable,
in order not to lack testimony, we should also adduce something from the
Scriptures. And first of all is the authority of Jzmes 1,13, saying: “Let no man,
when he is tempted, say that he is tempted by God. For God is not a tempter of
evils.” From this passage the argument is: if there were a natural inclination to
evil, God would be a tempter of evils; which goes against the Apostle [James].
Therefore, it is impossible that our nature tempts or inclines us to evil. The
antecedent is proved: for to tempt is nothing else that to give an inclination -
to evil. If therefore God has made and given to man such an inclination to
evil, as the opponents say his natural inclination is, why then would God not
be said to tempt? This is confirmed: for if a demon had put in man such an
inclination to evil, as they assert is natural, certainly that demon would be a
tempter. Therefore, God also would be a tempter.

Secondly, it is said in Ecclesiastes 7,30: “God made man right, and He hath
entangled him with an infinity of questions.” But it does not seem that God
would have made man right, if He created him with that most wicked incli-
nation and curse by which his nature would be brought to evil. Therefore...

This seems first to do with the fact, as stated by Solomon, that “[Divine
wisdom) reacheth from end to end mightily and ordereth all things sweetly.” But
it would not be a ‘sweet ordering’ if while God had given man the law and the
commandments, He had also given him a nature drawing, calling and entic-
ing him to their opposite. For since God created man to praise his Creator
and by that to merit eternal life, as a wise maker He certainly did not make
man and give him a nature contradictory and unsuitable to that end. For
indeed “God saw all things that He had made, and they were very good.”” And
elsewhere?: “The works of God are perfect.” But indeed the work would not
seem very good or perfect, if God has made man with an inclination of this

kind. |
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Finally, why did God not make man inclined and prone to good rather
than to evil, to law rather than to its transgression? Was it because He could
not do so? But what could be imagined more stupid and more unworthy of
the divine majesty than this? Was it then because He was unwilling to do so?
Therefore, God envied mortals this happiness which however they would
especially use for the observance of divine commandments. Certainly, God
did not create the angels in this condition that they would be inclined only to
sin and evil. Therefore, what reason could there be that God would be in this
way so much more benign and fair to the angels than to men, when those angels
could not have deserved more from Him? We seem, therefore, to have proven on
our side that man is not by nature inclined to evil, but is rather left in the hand of
his own counsel so that by his own choice he may pursue either good or evil.

What remains now is that we answer in some way the arguments on the
other side. In doing this, we must first remember that human beings are com-
posed of two natures: rational and sensitive. The Apostle {Paul], in Romans
12,7 calls these “the interior and the exterior man.” This is not to be under-
stood in such a way that the soul itself is the interior man or the rational
nature while the body is the sensitive nature. Rather the whole man accord-
ing to the spirit is the interior man, and the same man according to the flesh
is the exterior man and the sensitive nature.?®

Secondly, we should note that because man is man precisely inasmuch as he
is rational and not inasmuch as he is sensitive: the inclination of a man pre-
cisely as such is the inclination of 2 man inasmuchas he is a man, namely, the
inclination of will and intellect, and not the inclination of the sensitive part,
which is not the inclination of man, or not insofar as he is man, but only to a
certain extent and not simply as such.?” For the sensitive appetite is compared
to man like something extrinsic. And the inclination of the sensitive appetite
should not be called the inclination of 2 man any more than should the incli-
nation of the devil or of the world be so called. For both the world and the
devil desire to draw the human will to evil, as does also now the sensitive
appetite. But just as what the world or the devil may suggest does not interest
us, but rather what we ourselves pursue through will and reason, so the same
reasoning is valid about the [sensitive] appetite, [which is] as though it were
separate from us. For what the flesh persuades us to is not imputed to us, nor
is it called our work or desire, except insofar as we through free choice have
accepted and followed it.

Hence, although there are some who wish to defend the position that even
the sensitive appetite itself does not incline to evil from its species or nature,
but from the peculiar circumstances which each person has received not from
God, but from his birthplace, his parents, or the stars — I, however, do not
deny that sensuality, specifically from its nature, does draw and tend to evil
and sin, but I do deny that this is the human inclination or condition. In-
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deed, I say the contrary — just as the motions of appetite which precede the
will are not called “human acts.”® And thus, it is at the same time true that
the sensitive appetite is inclined against virtue, but the interior man, who is
precisely man, is inclined to virtue. The Apostle [Paul] has expressed both of
these points with striking eloquence in Romans 12:> “I am delighted,” he says,
“with the law of God, according to the inward man; but I see another law in my
members fighting against the law of my mind.” But Paul does not think this
belongs to him any more than the angel of Satan who was buffeting him. For
just as while his true human inclination to virtue remained, there was an
angel of Satan buffeting him, so even while the sensitive appetite is opposing
and resisting it, the integrity of the human will remains, which is the integrity
of man insofar as he is man.

But now there is one small problem with this answer. For the inclination of
the sense appetite is from God just as much as that of the will. If therefore it
is hard to say that God is the cause of an inclination of the will to evil, why
not think the same about the sense appetite? Why, I mean, has the most wise
creator and maker of things given an evil inclination to the sense appetite and
to the flesh, rather than a good inclination which was evidently more fitting
to His infinite goodness?

4. First of all, I say: it is certainly doubtful among theologians and philoso-
phers: Whether God can change the nature of things or could have from the be-
ginning made them other than they now are. There are some who think with
Gabriel [Biel (14102-95)], at 4 d.1 q.1,*? that although God indeed could not
change the species and essences of things, for He could not make a man or a
cow to be of another species than He did make it, nevertheless, He could
change natural properties and inclinations. He could, I mean, make fire natu-
rally cold and water hot, or again snow black or a crow white. This is proven
as follows. It cannot be doubted that God can make cold fire or hot water,
and other things of this sort. Therefore, God from the beginning could have
made hot water, or cold fire, light earth, heavy air, and decreed it as law that
they would endure forever so. And if such a law had been decreed, that would
be proper or natural for such things. For, as Augustine says,?® the nature of
things is nothing else but what God from the beginning willed to give things.
Therefore, God could have given natures and inclinations to things contrary
to those He did give them. This is confirmed: for God could have created
things bare, that is to say, as essences without any accidents or properties.
Therefore, He did not need to create them with the conditions and properties
which they have now. .

5. Although some reputable theologians and authors defend this opinion, I
do not think that it is probable or likely. Thus I think that God could not
indeed have made naturally cold rather than naturally hot fire, or black snow,
or light earth, or in general remove or change natural inclinations. This is
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proven as follows. For, first of all, there are many properties and aptitudes of
things which, according to the common opinion, do not belong to things
through superadded qualities, but immediately through their essences. For
example, if to be able to smile does not belong to man through some
superadded quality, in line with the opinion of those [theologians and au-
thors above], but through his essence, God could indeed make it that man
would never smile, but not that man would be by nature not able to smile.
For God cannot remove the effect of a formal cause, as long as that cause is
present. If, therefore, man is formally able to smile through his essence, God
cannot make his nature not able to smile.

Secondly, I argue as follows. With the general concurrence of God, water
produces coldness within itself, as is clear in the case of water reducing itself
to being cold. Therefore, God could not with such concurrence make it not
be cold, and thus it is naturally cold. The consequence is proven: for if we
grant the opposite, say that God could have made water naturally be hot, the
question is whether with the general concurrence of God water could have
reduced itself to coldness or not. If it could, then it was not naturally hot. If it
could not, then neither can it do so now, because.the general concurrence of
God could not be capable of greater activity than it is now. And from the
same causes there is always produced a similar effect. Nor can God bring it
about that a natural cause, which now with His general concurrence is not
capable of some effect, could be capable of it with that same concurrence, For
example, a man cannot now with God’s general concurrence raise another
man from the dead. Therefore, God with that same concurrence cannot make
a man so capable. Nor could God himself with His general concurrence do what
He is not now doing. Therefore, just as God could not bring it about that one
man could naturally raise another from the dead, so He could not bring it about
that water would produce heat or that a stone would naturally ascend on high.

This is confirmed: the essences or species of things are of themselves indif-
ferent to any property, or not. If not, then it could only happen that a prop-
erty to which an essence is more inclined is more natural. If they are indiffer-
ent — for example, if the nature of fire by itself is indifferent to hot and cold
— then with the general divine concurrence it would not produce heat more
than cold. As a result, one could not be more natural than the other.

It is also confirmed by an example. God was not able to make heaven natu-
rally incline to rest or to motion from north to south.* Therefore, neither
was He able He change the natures of other things. The antecedent is proven:
if heaven were naturally inclined to a motion contrary to what it has now, or
to rest, it could not with general divine concurrence be moved with that motion
it now has, and vice versa. And this is strongly confirmed: for if God can
change the natures of things, He can bring it about that water would be
naturally hot. I argue as follows: Now with the general divine concurrence,
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heat is enough to corrupt water. Therefore, with a similar concurrence it could
have corrupted it in the past.3 Therefore, heat is not natural to water. For,
with His general concurrence alone, God could not prevent heat from cor-
rupting water. And as He is not less powerful now than He was at the begin-
ning, He was therefore not able to prevent it then. To be sure, I believe this
argument is conclusive. : '
Again, God was not able to make man naturally incorruptible. Likewise, a
natural agent could not, with God’s general concurrence, induce the form of
water into a matter which would through heat and dryness be indisposed for
it. Therefore, heat and dryness cannot be natural to water.* For, as was ar-
gued, whatever a creature could have been able to do (if I may speak so) with
the general concurrence of God, it can do now with that same concurrence.

6. Therefore, supposing this, that God cannot change the natures of things,
I say that God made man with this natural inclination of his sense appetite.
For man could not have been made otherwise.

7. Secondly, I say that this inclination, even though it may be to something
evil, is still not itself evil as long as it abides within the limits of the sense
appetite. Evil, I mean, with moral evil. For the evil of pain [or punishment]
(poenae),” of which God is always the author, does not pose a problem, just
as the inclination by which a lion is inclined to kill a man is not called evil.
For just as the [sense] appetite inclines a man to evil, so also an object which
is pleasurable or useful also inclines him to evil. And, nevertheless, the nature
of gold, for example, or of sweet food, is completely good. Nor does anyone
ever complain about God, that He made gold most beautiful or wine smooth.
So neither [should anyone complain] generally about the sense appetite, which
moves man to evil in a way not different from such objects. Hence, there is no
evil either in the sense appetite or in those objects. ;

Thirdly, I say that the sense appetite inclines to evil, which is such not for
the appetite itself, but rather for the man. For as St. Thomas says in Summa

Theologiae 12, q. 31, a. 1: “A natural appetite is always fitting, 38

8. Fourthly, I say that God created man without such an evil inclination.
For He created him with original justice, which subjected appetite to reason
and in no way inclined to evil. But if afterwards, by his own fault, man fell
into this difficulty, it should rather be imputed to himself than to the divine
wisdom. And certainly not any more than, if he were to pluck out the eyes
which his Creator gave him, he could complain about his Creator.

9. Fifth, I say that God gave sense appetite a natural inclination to obey
reason. And so in the end the whole inclination is good. And this scems to be
enough for arguments that relate to the inclination of the sense appetite.

But the argument was made elsewhere® that a man is obliged to love God
more than himself, and is obliged to love the common good more than his
private good. Yet the natural inclination of 2 man is in the opposite direction,

and therefore it is toward what is evil.
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10. In answer to this, although there are famous philosophers and theolo-
gians who think that, I deny that a man is inclined to love himself more than
God or to love his own good more than the common good. For just as one
member is more inclined to the good of the whole body than to its own
proper good, say when a hand is risked for the safety of the whole body, so
also from natural inclination a man, whom God made to be part of a repub-
lic, is by nature inclined to the public rather than to his private good. And
since God is the universal good, a man loves God even more than himself. In
the same way, experience evidently teaches that water ascends [in a vacuum],
leaving aside what is fitting for itself in favor of the integrity and continuity of
the universe.®” However, it is not reasonable that God would have given to
inanimate things or to corporeal members an inclination suitable for His end,
while denying such to man alone.

But there are those who deny that a corporeal member is inclined more to
the good of the whole than to that of itself. Neither, as they say, does a mem-
ber expose itself to danger for the preservation of the whole body, but rather
a member puts that whole before itself only trembling and resisting.*! But
that certainly does not square with reason. And it impugns God’s work to say
that, although He made the members of the body solely for the good of the-
whole, and not for themselves, nevertheless, He gave those members an incli-
nation contrary to the good of the whole. As if, indeed, feet would walk for

themselves and not for the man, and ears would hear for themselves and not
for the man, and eyes [would see for themselves,] etc.! And if we grant them
this regarding the members of the human body, what are they going to say
about water ascending on high? Is it not moving itself upward? Or should we
rather imagine that the whole universe concurs in order that water move?#?
Certainly, that should not be said. But if this is so, as it certainly is so, since
God made man for Himself rather than for man, it is absurd to say that He
did not give him an inclination suited to his end, by which he would love
God more than himself. -
. This error, however, has arisen because they have seen that 2 man gives his
life, or even temporal goods, for God or for the public good only with great
difficulty. Then they argue from this that man is not naturally inclined to the
public good. This is as if someone were to say that a man does not love his
own life more than one of his members, since they see he is sorely vexed and
that it is with great trouble and difficulty that he cuts off or burns a2 member
for the salvation of the whole body — or if someone were to say that a person
does not desire to live because he does not relish taking some bitter medicine.
Accordingly, if a man only with pain and distress bears the loss of his life or
his fortune for God or for the public good, I say that you should not immed;-
ately argue that man does not naturally love God or the common good more
than his private good. For, as the Doctors teach, grace is not contrary to
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nature, but rather perfects nature and natural inclination. But the difficulty
comes from sense appetite itself and from the fact that even though it is more
inclined to the good of the whole, it is however also inclined to other goods.
And so a man does undergo hardship, as in the case of someone throwing
merchandise into the sea. . s

Finally, we should not think that God is a less skilled worker than is man
himself. But a human craftsman, if he fashions a tool for some purpose, takes
care to give that tool every aptitude for that purpose and to make it suitable
for what he wants. Why, then, should God, who has made all things for
Himself, not be thought to have given to his creature an inclination such as
He knew was suitable for that end? Let us, therefore, put aside complaints of
this kind about the Supreme Craftsman and Creator, and let us accept the
fact that nature inclines only to what is good. And, therefore, everything that
is contrary to natural inclination is evil. “For destruction is thine own, O Israel,
thy help is only in me” (Osee 13,9). Since therefore, as I argued in the beginning,
to kill oneself is against our narural inclination, it is illicis. And that was the first

argument to prove the conclusion.

[Second Proof of the First Part of the Conclusion]

In a SECOND PRINCIPAL WAY THE SAME CONCLUSION IS
PROVEN: Someone killing himself is acting against the command of the
Decalogue: “Thou shalt not kill.” This is taken from Exodus 20,13 and from
Deuteronomy 5,17. Therefore, such a person commits a mortal sin. This is the
argument St. Augustine uses, in De civitate 1, c. 20,% to prove that killing

oneself is illicit. :
But to see the force of this argument more evidently, we need to examine

just what is prohibited in that command: “Thou shalt not kill.” For killing
oneself is not forbidden or censured anywhere else in Scripture. Necessarily,
therefore, either it is illicit on the basis of this commandment or you can
doubt whether it is licit to kill oneself.

For although this command, “7hou shalt not kill,” is absolute, certainly in
many cases it is clearly lawful to kill. Hence one may reasonably doubt what
is, or what kind of homicide is, prohibited by this command.

11. Thus certain people understand this command in such way that the
killing of any man at all, whether by private or public authority, whether
guilty or innocent, is forbidden. But from this command, as from a general
rule, [they think] there are excepted by divine law some cases, in which it is
lawful to kill. For example, when a murderer is justly put to death by a judge.
But they say that without God’s permission in Sacred Scripture, ordering that
he who kills a man should be killed, as in Leviticus 24, 17, a judge putting a
criminal to death would be acting against the commandment: “ Thou shalt not
kill” Therefore, in the absence of any other command but this: “7hou shalt
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not kill,” it was completely prohibited that a king kill a criminal, unless God
made an exception for a murderer and for certain other criminals. Thus ac-
cording to these people it is not lawful, even for public authorities, to kill in
any case except those expressly mentioned in divine law. In this way, there
arose the opinion that it is not lawful to kill an adultress (or a simple thief)
because it is not expressly mentioned in the divine law regarding adultery.
And even if it was expressed in the Old Testament, it has, nonetheless, been
revoked by Our Lord in these words of Jobn 8, 10-11: “Hath no man con-
demned thee, woman? Neither will I condemn thee.”

But against this opinion I argue as follows. That which is lawful and of
itself (per se) good is not forbidden by a divine command. But to kill a man is
in some cases of itself good, for instance, in defense of oneself. Therefore, it is
not forbidden by the command: “Thou shalt not kill.” Neither does that which
can in no way fall under a certain rule need to be excepted from that rule. If,
therefore, to kill an aggressor could not fall under the command, “ Thou shalt
not kill” it is not made lawful because it has been excepted from that com-
mand. Moreover, in the Mosaic law it was sometimes lawful to kill and some-
times not. Yet, apart from a murderer or an adultress, no such exception was
made in divine law. Therefore, either both will be lawful, or neither.% And
my question is: before the Mosaic law, was it lawful to kill a blasphemer and
a murderer, or not? If not, then on the other side: whatever was not lawful in
the law of nature was never lawful. For the Mosaic law and the law of grace
are not dispensations from the law of nature, but, on the contrary, many

things were lawful in the law of nature which were prohibited in the Mosaic
law. If therefore under the law of nature it was lawful to kill an adultress, apart
from any explicit exception of divine law, it was lawful in the Mosaic law.

And therefore, others say that in the command: “Thou shalt not kill,” only
the killing of an innocent person is prohibited. Further, they say, the com-
mand, “ Thou shalt not kill,” in Exodus 20, 13, is seemingly explained in Exo-
dus 23,7: “The innocent and the just person thou shalt not put to death.” But
against this is the fact that a private man killing a sinner or a guilty person
contravenes this command: “Thou shalt not kill.” For if he does not sin against
the command, “Thou shalt not kill,” nowhere else in the law is the killing of
a guilty person prohibited. Since, then, it is certain also according to these
people that a private citizen is guilty of homicide, even if he kills someone
who is most guilty, it is certain that by this command there is not prohibited
only the killing of the innocent rather than of the guilty.

Therefore, others coming closer to the truth say that what is forbidden by
this commandment is killing a man by private authority. But these also do
not explain the full force of this commandment. For if a republic or a king
were to kill an innocent man, it is certain they would act against this com-
mandment. Therefore, to kill by private authority is not absolutely prohib-




82
Francisco de Vitoria, On Homicide

permissum,
12. Et ideo dimjss;
. eo dimissis vari;
L ariis o ;
iur i di i
it naburalis, t mom possytng o ot €O primo guod hoc praeceptum est

quia in lumine natural; semper fuj a/taprae:epta decalogi. Quod par,
licitum, 1t notum homicidium esse culpabile et il

13. Secundo. Inferpy, ex hoc quod h
ante legem, et jn lege, e ore By
quam mutatur. Nec epj
lumen signatum super n.

14. Tertio infero qu
Moysi, etiam licyje an

pinionibuys,

plf'fleccptum semper fuit aequale, et
elii. Patet. Quia lex naturalis nun-

aut limitatuf i .777
. aut
ipio. $] Cxteﬂdltur. Eft ent

od si licebar in

opo . . a, est m H . .

p rt?t respicere, et non o - alum et Irrationabile. Et ad hoc solum
nia enim illa vel solym sunt ing, C_Ptloncs, vel Permissiones factas in | 0)
sun explicatiyg g iuc cialia, quae jamy cessave S 1n lege. Um
o expl s naturali runt, aut si sunt moralia,

occidere, ef d est ultimo referendum quando
. ¢ ]

» Quare ad j
uand

Neque hoc est (ut k > ton. Ad

Non est enim ho

aiunt) explicare ide
micidium
o ' malum
e um."?uare ad intelligendypy,

7 occides, optime

des, respondet

quod est iy, naturali malyy, *

16. Qumto dico quod i illo
auctoritate publicy .

licet occidere;
publica aucto

Quia profiby > Ut ignotum per ignotius.
quid sic Prohfbftum, sed prohibitum quia
et per cauia(:nl 1tum per illud praeceptum:
, » 9%od omne illud homicidium,
l'aCCCPto n . ’
. o M
ol QUam privaca, Al o n:l magis prohibetur homicidium
ia quaest; o qQuaestio
rita 9 4EStio est, cui Jicer occid % quem et quando
te occidere ere. Nam alj
17. Sexto dico quod d l quando est malum
. uplicj ‘
tione et cer . Plclter potes idi
modo pr. 'O proposito, y iudex jng té) 1di hom
aeter j ; endit prj
proptet ol ?tentlonem, hon dicg g0  privare
um finem, . um a in
. , quem . Casu et i . .
Sicut cum quis in dcf;lnsio 51 posser occideng aliter HVOIuntane, sed etiam
ne H . co i i
™M S, vel etigm por 11, cdd non occideret.
€ipublicae occidit j

o: Uno modo ex inten-
Vita malefactorem. Alio

nvasorem,’

brum communitatis, Fy

- ideo sicyg Iio; Quia hom,

et n A tcut liciy TN mem

octvum toti corpori, j, est i 1M est abscin e, a2 homo est mem-
icitum ;

AP  SETED R VT

Relection on Homicide 83

ited, nor is it absolutely permitted to kill by public authority. Nor is it valid to
say that one who kills in self-defense is killing by public authority because he
has authority from God, through natural law. For this is foolish and ridicu-
lous, since in this way to eat or to drink would be lawful only by public authority.
For such would not be lawful if they were not permitted by divine law.

12. Therefore, putting aside these various opinions, I say first that #his com-
mandment is a matter of natural, and not positive, law — just like the other
commands of the Decalogue. This is clear, because by the light of natural reason
it was always evident that homicide is blameworthy and illicit. _

13. Second, it is inferred from this that this command was always the same
— before the law, during the time of the law, and in Gospel time. This is clear,
because the natural law is never changed; it is not abrogated, limited, or ex-
tended. For it is “ light marked (signatum) upon us from the beginning.”¥

14. Third, I conclude that if it was lawful to kill an adultress or a thief under
Mosaic law, it was also lawfil 1o do so before the law, and it is lawful in Gospel law.

15. Fourth, I say and conclude that by that commandment there is prohibited
every homicide which, by the law of nature alone, is evil and irrational. And it is
only to this that we must look, and not to exceptions or permissions given in
[divine] law. For all of these are only judicial, and have ceased to obtain, or if
they are moral are explanatory of the natural law.*® Accordingly, when it is
lawful to kill and when it is not must be ultimately referred to this. However,
it does help here to consult the Scriptures. Neither is this to explain (as they
say) the same thing by itself or to explain what is unknown by what is more

unknown. For homicide is not evil because it is prohibited, but rather pro-
hibited because it is evil. Hence, to understand what is forbidden by this
precept: “Thou shalt not kill,” the best reply is through the cause itself, that it
is every homicide which is evil by natural law.®

16. 1 say, fifth, that i this command homicide by public authority is not more
forbidden than is homicide by private authority. For it is one question, whom
and when it is lawfidl to kill, and another question, for whom is it lawfil to kill.

For sometimes it is wrong to kill by public authority.

17. Sixth, I say, there are two ways in which a man can be killed: first, inten-
tionally and by express purpose, as when a judge intends to deprive a criminal
of life, and second, unintentionally. Here I mean not only by chance and
involuntarily, but also for some purpose for which, if it could be otherwise
achieved, the one killing would not kill. An example might be when someone
in self-defense, or in defense of the republic, kills an aggressor whom he would
not kil if he could defend himself in another way.

18. Seventh, staying within divine and natural law only, I say it is lawful
intentionally vo kill a man who injures the republic. For man is a member of the
community. And, therefore, just as it is permitted to cut off a corrupt mem-
ber which is harmful for the whole body, so it is permitted in divine and
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natural law to kill 2 man who is destructive and corruptive of the common
good, even if this has never been expressed in the written divine law. For this
is evident by natural light, that a greater good should be preferred to a lesser
good, and the public good should be preferred to a private good.

19. Eighth, I say that such a homicide as a matter of natural and divine law is

permitted only for the republic, or for public judges and princes who govern the
republic, as is clear from Paul to the Romans 13, 4: “He beareth not the sword in
vain, for be is an avenger.”> : :

20. Ninth, I say that it is always forbidden for a private person to intentionally
kill a man. For it is never lawful, except in the case mentioned.”! But the task
of defending the public good is given only to public persons. Therefore, it is
unlawful for any private person intentionally to kill on his own authority.

21. Last, I say that every other intentional homicide is forbidden by that com-
mandment, whether for a public or a private person, apart from the men-
tioned case when, because of his misconduct, the life of some person is de-
structive of the republic. And it is beyond our intention to discuss a non-
intentional homicide, such as in the defense of oneself or of the republic.
That this is lawful also could be known from natural law, but because it is not
a matter of present concern, [ am putting it aside.

From all of this, it is clear what force the argument from this command-
ment has to prove that it is wrong to kill oneself. For, since no one is his own
judge, nor does he have authority over himself, it will never be lawful for him
to kill himself, even though he may be deserving of death and be injurious to

the republic.”

[Third Proof of the First Part of the Conclusion]

22. THE CONCLUSION IS PROVEN WITH ATHIRD ARGUMENT.
Someone who kills himself injures the republic. Therefore, he sins. The con-
sequence is clear and the antecedent is evident. For whatever a man is, he
belongs to the republic in a way similar to that in which a part of himself
belongs to his whole reality. Therefore, he who kills himself takes away from

the republic what belongs to it.

[Fourth Proof of the First Part of the Conclusion]

FOURTH AND LAST THIS IS PROVEN. For one who kills himself acts
against the commandment of charity. Therefore, he sins. The consequence is
evident. And the antecedent is proven: for a man is obliged as much to love
himself as to love his neighbor as himself. But if he were to kill his neighbor,
it would always be against the love of his neighbor. Therefore, killing himself,

he is acting against his own self-love.>
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Sixteenth: we read of certain sainted women who, when they were con-
demned by a tyrant to be burnt to death, of their own volition hurled them-
selves into the fire. Therefore, it is lawful to kill oneself, ‘

Seventeenth: Samson, Saul, Razias, and Eleazar killed themselves. And not
only were they not blamed in the Scripture, but Samson was certainly num-
bered among the saints by the Apostle [Paul), in Hebrews 11, 32-33, and both
Razias and Eleazar are praised. The same argument can also be made with
regard to the virgins in Aquileia, who, to escape harm from the Romans,
threw themselves into a river.% - :

In-answer to these arguments, many different things could be brought forth,
which if time would allow,” would not be useless or hard to treat. But, be-
cause of the brevity of time, let me solve them in very few words.

For the solution of the first argument, therefore, one should note that the
object of the will is not only what is truly good. For, since an object moves the
will only through the medium of knowledge, it does not matter for such
moving whether it is a true good or whether it is simply thought to be a true
good. Since, therefore, to kill oneself, or simply not to exist, can be thought
to be good, on this score there is no obstacle to someone’s being able to kill
himself with knowledge and volition. For he could make a mistake and think it to
be a good for himself% But since this solution only shows that someone from
error can want not to be, and consequently kill himself, I say secondly, it is not a
problem for someone, without any error, to want not to exist. .

In explanation, we should note that just as it is not a problem that some-
thing be good in itself and still because of some circumstance become bad, so
on the other hand something which is simply evil can from some added thing
become good. And in the case before us, although not to exist is as such bad,
still as a means of avoiding afflictions it can not only be thought to be good,
but can actually be good. And although to exist is good in itself, nevertheless,
when it is linked with some evil it can not only be thought to be, but actually
can become evil. Hence, I say that without any error the damned [in hell]
desire not to exist. For although existence as such would be a good for them,
still the existence they have, that is with supreme misery, is indeed an evil for

them. And it would be better for them not to exist, than to exist as they are.
The Lord evidently showed this when in the Gospel he said of Judas, the
betrayer: “Jt were betser for him, if that man had not been born” (Mark 14, 21).
For, although some understand this passage to mean that it would have been
better for Judas not to have been born, but not better for him not to have
been conceived or simply not to exist, I, however, do not think that Christ
was making any difference between being born and being conceived, or just
being as such, but was simply saying it would be better for that man not to be
than to be, as he was, damned. Hence it is that Ecclesiasticus (30,17) says:

“Better is death than a bitter life.” Therefore, not in error, bur choosing rightly,
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the damned desire not to be. And this is more than enough by way of reply to
the first argument. '

But in the confirmation of that argument it was further objected that every
man necessarily desires happiness, which he cannot attain unless he exists,
Consequently, it seems that a man would necessarily will to exist and that he
could not will not to exist.

Although this argument can be answered in various ways, for now I say that -
No one can without qualification will what he knows he will never attain.
Consequently, neither can he choose a means to attain that which he has no
hope of attaining. Therefore, since the damned firmly believe that they will
never be happy, it is the case that they also do not will to exist, which is
necessary for happiness. And by that very fact that the damned desire to be
happy, they desire to avoid the afflictions which they cannot escape. Conse-
quently, it is their will not to exist. '

23. As regards the second argument and its confirmation, it must be noted
that there is a difference between human life and other corporeal things. For
man is the true master of other things in such a way that he can use them all
as he wishes. For the Lord subjected all things under the feet of man. There-
fore, a man is not obliged to keep temporal things, but he can hold them or
let them 80, as he wills. Thus, a man killing his own horse, or burning his

own house, is injuring no one.® However, he is not in this way the master of
his own body or of his own life. For God alone is the master of life and death.
And with respect to this, man is in a special way the servant of God. There-
fore, someone who kills himself, kills the servant of another, and does injury
to God, from whom he received the great gift of life to be used and not to be
destroyed. And just as one who kills another, even when that other has asked
to be killed, is not immune from guilt, because that other is not the master of
his life in such a way that he can give permission to anyone to take it away,”
so also he who kills himself is guilty of injury.”! Thus, according to Cicero,”
Pythagoras said: “Apart from the command of their ruler or master, mortals
are forbidden to leave their post or station.”

24. In reply to the third argument: although some are of the opinion that a
man is obliged to protect his life whenever he can lawfully do so, I say thata
man could preserve his life by lawful means not only in that case but in many
others as well — but he is, however, not obliged to do so. Thus, if when
attacked by a robber he could not defend himself unless he killed that robber,
I'do not doubt that it is an act of counsel and perfection to let the robber kill
him rather than to kill the robber and send him to hell in his present condi-
tion. This is proven: for if a Christian surprised in a lonely place by a pagan
were to be attacked for the reason that he is a Christian, granted that he could
defend himself, even lawfully and without any scandal to the faith, neverthe-
less, no one would doubt that it would be an act of patience to suffer death
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this last, I deny the consequence. For although the son can keep the lfrea.d for
himself and he can also give up his right to it, he cannot, howcfver, give it }l:p
to whomever he wants. But he is obliged by the order of c.hfmty to help. is
father before the stranger. And by the very fact that the bread is in the possession
of his son, the father has a greater right to that bread tl?an does the stranger. .
27. Through this the answer to the fifth argument is cl.ear. Forl be'hcve at
in the case mentioned in that argument the slave can give up the hf::boat ;)(;
the plank, even though he is certain his death will result. Moreover, it w;)u
be laudable to do this not only on behalf of a king, but also on be%mlf o lz(my
friend or neighbor.® This is what Lactantius clearly'recommends' in Boodj5,
c. 18 of his De iustitia:¥ “What (he says) will the just man do, if be fin -al
wounded man on a horse or a man shipwrecked on a plank?® I say that he. will
voluntarily die rather than kill. But it is stupidity, t'bqy say to spare;{ the llzf;é] of
another with damage to ones own life and now also it will be deeme lﬁm dz(.; t0
perish for friendship”® — as well as the rest of what he most cloque.nt Z adds in
this place. Without doubt, therefore, to lfay dg;wg one’s life for friends is stu-
idi 1d, but it is wisdom before God. o
P";‘St'}’;‘: rr;;:rz,sotrhc sixth argument, I say that such a man is obliged t(_)fe;t. dAnd
St. Thomas, in Summa Theologiae II'II*, q.69, a.4, ad 2, says th:ft 11 | choc's
not eat, he is killing himself. This is proven: for., to preserve hclls i ;_3, e hxs
obliged to use all means which have not been forbidden by his j.L:i g}c;. utt ctz
judge has not forbidden, indeed he was not empowered to‘forbl l’dul?:- to ca:
food offered to him. For the judge has not condem'ned him to imself,
but only that he should suffer death. This is clear, since onc'wflll'o ea:its bxs n}(l)t
acting against the judges sentence. Therefore, the. penalty in 1ctj§n dyht Se
judge is not that the condemned man should abstain .from cating. A talllll X
if it is lawful for him to eat in the casle ac{)\;::mc;d, v;hlcf: I see as universallly
i s he is absolutely obliged to do so. .
acl;;?zeiiﬁ :iittf: ?;venflf argument, 1 say the same as fOf’ the sbxxthl; S}lcC}lx a
man is obliged to flee, for it is not part of the ptznalty mﬂlf:te;ll y the Jll; gi
that he remain in prison. At least, I say that' the ]udgmc'nt is the .saanllc a olzx
him who is in prison and him who is at liberty. And if a crimin sxfxsd y
gratuitously offering himself [i.e. without any cause at all to do 9s;)] to a judge
or to a prison, he also sins if he can freely ﬂcc_ and he does not.h -
30. As regards the eighth argument, 1 certainly do not see why we sh o :
deny that this is lawful. And indeed just as othc.r forms of capital punis meg
are Zxacted against guilty persons, why could it not be. ordc.red that one be
killed by poison? But if another punishment can be just, in a case where
4 Pd :nks poison the penalty cannot be otherwise imposed, there seems
unless one drin ph it would be unlawful for him to drink it. This is similar
. !)c bei reaiovr;f‘:l f)':)r someone condemned to death to climb up to the gal-
;gv;t:ol:c:ggp;pm his throat for the sword. For one is not cooperating more
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established in whic ive]”! is more acceptable . be
. alternative]® is . throat. For this can
Still, to me the first [ d to cut his own th here is
be condemne . ) ison. But there
that he COlﬂdt’htherCi).rel; is not the case with a drink of pois
c
done by another, whi . . the
. this. . solutions to
room for dispute about inth argument is clear from the istance
31. The answer to the ninth argu e to need my help, or my ass .
fourth and fifth. For if my friend wgr ice in a matter of conscience, I do n?f
. : aqyl to myself.
-\ . f sickness, or my hat the dangel‘
(obsequio) in time o o t NO matter w ose
k to his interes . uld seem rash to €xp
doubt that I could loo him, it certainly wo . el
X . uscful 10 him, N this vcry thlng, nam Y
But if T were in no way ulting gain; although dIwantto
: er for no res g g in. Nor woul
myself to ser:l:;:is dandg faith with one’s friends, is 1 gfc:l}gm uld assist her husband
. 0
to keep friendship an . t danger to herself wi .. wa
: en with great dang help him in any way,
condemn a w{i w}lxo o even if her doing so v:iOIﬂd n(l):tionp%

. . e € — - €Oonso. - .
suffering w“h_ fnp 1%:92 it would offer service an #s, we should note that in
butastoa dving eth tenth and eleventh arguments, not only to have

32. In answer to the 1 in this case, it is necessary for those
is lawful in ime, but even more for
order to know what rring at some time, vate 200d
ircumstances occu have regard more for private g )
regard for the circu hould not have regar igation in
. r. And we s d evil. Indeed, naviga
which gCnCI'aHY occu mon goOd an ication of

. blic and com For from the communi

or evil than for pu mon good. Fo th in peace
. . or the com . antages both in p

perilous time is us.eﬁll f the republic receives great a(fi'v to:i men would be
. §

nations and Frovlncfes ;c if because of the dangtl’.rfo the common good, for

. o r

and in war.” There tion great losses would rCSl-ldt, . t great danger. And we
y ou
detetred from naviga never could take place g Fgr it is absolutely nec-
sailing only rarely or e way about military e?ﬂfils'c ) rrritory, soldiers who
H sam . dC end 1ts te > .
must speak in the ic have soldiers to tain less
ic have here are cer
essaty that the republ would be useless. Nevertheless, p many others, which
without such exercises cises, such as horseback ndmgla)m nlawful to use other
dangerous military cx;riiers And, therefore, it would be u Id not be trained
are enough to train > es in place of these. But if sold‘ershcmlld not be rejected
more dangerous exch:iS serious danger, training for war s O]trated in order to
without even great ax; lesser temporal evil ought to Eﬁ;f tyrants not occupy
because of this. Forel}' that one’s nation not be lost, because there are no
avoid a greater, nam cn,cmics not slaughter many more, ,
. i tous -
It, or that victor

trained soldiers.
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in materia de abstinentia late
aliud non proferre. Secundo est advertendum
abrumpcre vitam, non tamen tenetur omnia

sollicitos esse d

. quae non sunt
: t nocivy humange val
M intelligg de Venenj

e longa vita, Similiter dico de

etudini, Eg jstis uti, esset interficere se.
S: sed etiam de aljjs insalubribus cibis, Utsi quis
> AUt crudis herbjg ef acerbis aut aliis similibus. Alia
ot non. Sint ita salybriy sicut alia, non tamen suit
ae,.ut Pisces, ova, lacticinia, potus aquae. Item dico
adid, quod Communijter accidit. Est autem commune

Us, quam ex Ppoenitentibus. Plures

Spicere

s bibar » Ut piscibuys, Neque enim si medicus
3943, ideo nop | abstin Vinum viye; diutius decem annjs, quam cum
i ’ ere a vj . :
VltflC, nec hoc egq v minge. I(lio. Potus €nim aquae non est contraris

s S€ no

. 1 producere, etur
dico de Sanis et bepe hab b €. Ad quod non ten

: i o ennbus.'Aegrorantibus enim aliqui
3 . >
licieum huiusmeg; ali U1 sanis gy, salu

"mentis ugj, Geq res. Unde aegrotis non esset -
ined; 1o de hoc vide in materia de abstinentia

- Non enjm, tenetur quis, ut dixi,
A Um Vitam, g d

ille d "8ruentia, (. i S3tS €5t ponere media ad hoc
e 'are totum pagr; pro i, U posito credo quod non tenetur
Sery: a
€83t remed; * €t reputatur nop habere re-
iquis s um ..

quod cum aliquis sipe > &5t homjg; 11 hat
. grotat, - Ex quo etiam infertur
aliquoy h

dato quod 4
emediis cop, t i

i PR
0135, aug e qu0 pharmaco pretioso
mllnibus' Et

ill €% non teneryr llud emere,
© fep Utatur quas mortuus.

Proprie alimenta, quia dese
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33. In answer to the wawelfth argumaei:zt, I. say tha(t) l1ltn 1::}21 tnz :;I:L);S lz}vs;f;l:tle :

’s life. But it should be taken into acc ! .
:g:j;e:aj(:in; ltllf;ee subject of abstinence®) it is one thing todsl;?rtzlt li)f::l alrllci
another thing not to prolong it.” Second, %t should be noteblf a(ti thou E '
man is obliged not to shorten his life, he is not h.ov.vever o llge. Lo seck al

ven all lawful means, to lengthen it.” '.Thls is very c ea;; alth%m ued
$§:I:Z’r§eone knows with certainty that the air in Indlg 1shx.no}:e c; i and
temperate, and that he would live long.er there Lhan in his frz: an éity i
not obliged to sail to India. Indeed, he is not obhgec? to gz m one city £o
another more healthful.”® Neither, indeed, did God u;tc:ercll 1(135ertain sowor
ried about a long life. And I say much the same ab(()il;: 00 ﬁ:‘l i ohes o
not properly food because they are unwholesome an armI i r—,
and to eat these would amount to killing oneself. No; am - l% rerconly
of poisons, but also of other unwholesome fooc.is, 0}1; c);ampr ;ther meone
wanted to live on mushrooms, or unripe and blttt;:r er s;u())t i
things. There are other foods, which, althf)ugh ey arel iy
some, are not however opposed to human life, for ei(anll(p <t:, ha; Com,m o
potta;;e,” and water. Again, I say it is necessary to lood' afrv(:'m ooy
happens. But it is more common that young pct(})lp e (;:d
oy benanees for glu;toné' h'as krlllslsvirmtzred:?a::gu;z:t I ;ay that it is not
: ing prefaced, in a
la‘f’é‘di{‘ i;ul::tef ofr)le’s life with unwholesome and harﬁx?lf}ﬂ f:;odssl.1 f}fir}i’h I
say that a man is not obliged to eat the best not harm oods, ich 2 fish,
NZither is someone obliged to drink wine, because atlh phy}sllc::iril has advised
him that if he drinks wine he will live ten years more han e i e
For to drink water is not opposed to lee,. nor does. it shorten | ,bli hough i
it, which last is something to which no one is 0 % d
e o Pmbng - le who are well and healthy, because some foods are
g his about P;OP ful for sick persons which are wholesome for those
nolesome and armit would be unlawful for sick persons to ea;: foods of
w}'lo in healthyi)Hetn;;’s see more in my treatment of abstinenc.e.l And my
'thls kind. 1_3Ut - about fastings and other penitential exercises.
gt the s%mt(l:le answer to the thirteenth argument is also cle.ar..For, as
> Tl{rough - is not obliged to use every means to preserve his life, l.)ut
e said someon:}:S e means which are of themselves ordered and.ﬁttmg
it is enough to vhe thoscase put forward, I believe the man is not obhged o
o this..chCC, o 'rcnony to preserve his life,' and in this he is considered
spend s "NhOIC L edy. At the same time, someone else who may refuse to
& not having i fe_;n o?homicide.102 From this it is also inferr.cd that when
take 2 rel?e(-ly . g:}l:o;); any hope of life, granted that some expensive firug could
someone 1.55le w1f hours, or even days, he is not obliged to' buy it, but it is
pml:;f hlsustfe c;n;“:’m remedies'® and such a man is judged as if [already] dead.
enough to
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quod vita est maius bonum quam bona
or et fama reponuntur. Cuncta enjm quae
it. Omnia enim jlla ordinantur ad vitam
alomon dicit: Curam habe de bono noming;

&35 quam mille thesaurs. Non enim comparat bonum
nomen ad vitam, sed o4 esautos. Et alibi: Melius est nomen bonum quam
divitize multae. Fy Ecdles. 30,16, Non est censys super censum salutis corporis.
Dico ergo quod non licer ponere vitam pro fama aut gloria. Unde non solum
qui se interficiunt, sed qui sine alio tipylo Ponunt vitam in magno periculo
propter gloriam humanam i

temporalia, inter

quae gloria, hop
habet homo,

in omnibuys j]ljs, Et ideo nihil possunt
§ Propositae. Unde solum conCCdifT}“s
ut se interficiat. Quare sive
, Sit licitum, sjve non, nihil procedunt
e interficere, ue jn proposito accipimus,
«volo me occideres,

g 04 . est decimumquintum. Utrum Brutus, Cato,
Decius et alij Inhumeri quj ge occid

CTURL poterant ignorare inculpabiliter talem
r il » CUM 1psi ompjpg crederent
Simam, et a viris, qy; i

Respondetur. Nop, vide
Multa enim suyn; Praec
ignorata, ut de fornicatiog X

ntionem conclusionj
quis se interficere exi

imperara ex tali acry,
ravius argumentym

iti sunt, laudentyy, -
am de aliis divinijs praeceptis.
2ganos fuerunt, et hodie sunt
i in quibus tamen nog
X ! cum beato Paulo ad Rom. 1,2
quod in poenam Perfidiae syze op ;. Badidst il Deus in reprobum
repletos omp; iniquitate, malitia,
SXCusantur, sed egy sapientia huius
od autem, j, lumine naturali cognosci

Patet. Quj, philosophi studiosi virtutis

non Conveniyy;,
Etsic quod nop
ud Deum, Qu

Jornicatione, homicidss, etc.
mundi, quae est styl

tiaap

€sse optimam et honestis- '
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t to the fourteenth argument I say that l{fc N ;frr Za:;:fl will give
36.1In a:hs-we including glory, honor, and reputation. o tored to human
temr}}):l:?l tllrllagtsile has for his life. For all those/ethmgs ;’ : good name: for this
everything s: “Take care o . -
. ir end. Hence, Solomon says: 104 For he is not com
life as to FhC:fl:ir: b thee, imore than a thousan‘a' treamre(-;- lsew(;lfcrc’ he says: “A
Sba{l e d e to life, but rather to riches. An e 30, 16 reads: “There
pane 2 go'ob namt/mn great riches.”* And E“kﬂa:ﬂm d-,lereforc that it is
'gwd m‘”b”e l;b:::’e:he riches of the health of the body.” 1 S?}’l’cy sin seriously not
n ”01 r\lasf:i to give one’s life for fame or glory. Hence,thcr reason besides hu-
ool kill ghcmselves, but also they who, for. o Book 3 of his Ethics
e ;ho ¢ theit livs i great danger. For Aristotle in
man ory, Pu . <1 1106 ' .
says: “Death is the ultimate evil.”*® nts, we should consider that clcé;rl)l'dlﬁ.fgl
reguments, . 1
As regfrd_s thets Zﬁ):;:i‘zlnao%l;nyone intentionally an:ihddég;r;tri)zr,c noth-
o X e
ﬁ'f therfl ll:ul: :nly ugintentionall}’ doing so. Th-erefolflce’nce,ywe simply affirm
. imse : h intent of thC PI'OPOSCd corfCluSlon. . 0 Thercforc, ththef
g against the kill himself with the intention of doing so. hey do nor proceed
th}?t o maysed in those arguments was laWﬁ‘lil or nﬁt’ ,te a)r’guments is not
what was propo osed in thos S1.

° ion. For what was prop . b which is only a
against the conclusion. in the conclusion posited above, ! 1€
<1 HE g T o kill myself.

killing oneself as it is taken in X nt like this: “I will to
; ake of a judgeme . ight. The ques-
death commanded in the w. ment carries More Welg; Ives
37. An;i1 tthhercf;)re»m dsl_cgizcnglc :lrug: 107 and othtzirs :vhho lﬂlll:’;ldlamls::n
tion is whether Brutus, ’ that such a death was 3
. known that su d even
could have v:lhtho:::lf\ilsﬂ;:;?:ved it to be best and most ;lcovl:;r:ble an
ioug}ﬁ 3:3 wei:lpraised by men who V;fre ti::egg:at: with respect to other
oug , is no greater problem here ‘which
The answer is: there is ;;)rgthere are many divine Commafl:g:)n;:t:o them,
divine commandmcn;s;m ong pagans, but which are t.oday ulcll to which, how-
were formerly observe ding fornication and revenge, in ICga-rth St. Paul to the
for example those reg‘lirnvincibh: ignorance.'®* Bur we i ‘f”é li “God deliv-
ever, we do not allov-v unishment of their perfidy anfi e tty roper, being
Romans (1, 28) that l:logate sense, to do those things wbwb»a'r;h?fs fhcy are not
oed thé’mbuP”’ o'r‘lzi;q“;g‘ malice, fornication, :l” urde?,d:il: .world which is folly
ﬁlkd with all s doing is [he wisdom o . ’ on that
excused, but whatlthel};,?zccould be known in the. n.atural llg-il;ocf;::ht that,
before God. But C'lcla;ncself. For philosophers smv{nlgwfof . that to inflict
it is unlawful to klAristotlc, in Book 3 of the Ethics bs aylgtghcr of one who
as is evident from ot the act of 2 magnanimous man, o ;nd Cicero says:
d th on himsclfls n b thc burdcns Of hfc- ld
ea ! and not able to bear eason? Why wou
is pusillanl“:;)lu.s flict death upon myself, since I have no r
“Why should Iin '
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nullam habeam? Cyy optarem mulctas?
sapientis enim es, fi€que optare mortem,

Ad ultimum de Samsone et Razia,
dicendum videtur. Samsonem enjm

Quamquam hoc ipsum sapienter;
neque timeren,

Saule, etc., non similiter de omnibus

¢ Dominum ut redderet ei pristinam
imicis suis. Quamvis posset et alia solu-

mors ips
se salvo, si fierj Potuisset. Hoc aye
Quis enim dubjtar quin aliquis in praclio, vel defendendo civitatem, posset
certus de morte facinys aggredi, quod si¢ quidem patriae saluti, hostibus autem
Mmagnum detrimentym, futurum? Ut ge Eleazaro e,

gitur 1 Mach. 6,43-47 qui

I sine nova revelatione videtur licitum.

quia visum est impium
ignorante quis esset, i

Razias vero probabiljys Posset excusar;,

! quamvis Sapcys Thomas 2.2 q.64
2.5 non excuser tlum, Super quare est copy,
quos videre

sufficiant.

itis ad | t Contentio jnger Nicolaum e¢ Burgensem,
poteritis ad longum, g, 1Sta quantym o4 Praesentem re] ectionem
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h desire it? Yet [I would bear] it wiscly, for it is the mar
I Cl esir * » R N
II'n}l1et to desite nor to fear death.”!' o Razias, Saul, and others:
" the last argumens,'!" about Sa““" L necessary to excuse
In answer to eak of all in t he same way. f.“or lltlzl;—I nce Augustine says
we should Eot SPS t. Paul numbered among the just. e oved by the spiri
oo, whom e;(cused for this reason that he acted als rfr';om the history of
(hac Samsorcli v;as is not guessing, but it is taken CXPICS; y restore his former
of God. Anh trcl;amson is said to have pray_ed the I:.Or k;zwevcr’ another so-
the Jews, wl eh ight avenge himself on his enemle.sli himself intentionally,
stréngth that Tdn;)g iven: that he did not inde.ed k1 hlm e ofohich b
lution also cou b edgt o crush and kill his enemies, nll1 the ::ving i IFific
but rather he wis fi For he really wanted to destroy them, lation. For who
own dcad% follOI;Ve .this seems lawful without any new rc‘:leld ke an
e possible u:ne in a batte, or defending a Clty’tcci)etrimeﬂt of its en-
dotlbtsfthathsoncljfare of his homeland and for the- gr:iZathP For example, we
action for the wi 3 involve his own certain i the stom-
emies, even tho?lgl; ;‘t{ ::Z:Zi ;HGV’043—47’ he haviI}g gl?nc v:,r;s u:c::d’ ot
ach of an elep : eelf, crushe _ ho
: d. But he himself, himself for t
d.le clep h:imt thh_a swo;s the Scripture says, he freely f}ﬁ St. Ambrose in
died {-’,lovr;,(;lusl};’1 Sldn':ie’thcrefore, was not blar;led, ?lu:i rEleazar b Ebulots
people. What he cud, bravery,"” extolle v divine
i i ms thai . eazar.
Praxste. Thus ;t siee killed himself in the'samc V;’:l)’;sme- For since he was de-
inspiration, for r, the judgment is not the here is no need to try to
o by e gt o o et 150612 wiite
posed, and mdbe e1(11' rcjg\:/huco Antonio Sabellico t[hc:::l. 1ht t(-) Will Limsclf. But
excuse him. Sabellico that he only thoug Cf
. ill himself, but tha he allowed himself to
that Saul did not kill himse his life unnaturally, [he hi
; horten his life u ho he was. But this
pecause cseemed sinful o Shoren 2 e kaowr o
. Amalectites . . in the last chapter o
be killed] by one of the Ama betiee 0t . because chaperof
favery bad misft? , bywtiliefd that Saul fell upon his sword and in t
the first book of Kings 1 Summa
ended his life.” bly could be excused, alth"u.gh St T:hom;ss,ue between
Razias more proba ya 5, will not do so. On this there lcsl anme time look-
Theologiae IP’II}I“’ qfﬁ; 116 i)oth of whom you could spend so
Nicholas and Burgenss,

: lection.
< h for this present re
. will be enoug
ing at. But that ;

lation .
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*That is, the feast of Saing Barnabas
Obras de Francisco

* Previous to this, Vitoria had delivered re]
(De silensii obligatione) i 1527 and “Op

* Held from 1526 to 1529, these we
(following v Beltrén de Heredia), p-77.

¢ On the kind of discussion (or disputation) involved here, cf : «
theological disputations to be conducted aboye something that is certain. Indeed,
we conduct disputatjons even about the Incarnation of the Lord and other ar-
ticles of fajth. For theological

disputations are oy always of deliberative kind (in
genere delibmztiva) but

Many ate demonstragiye (in genere demonstrativo), that is
to say, undertaken po¢ as searchin

g for certitude by for purpose of teaching.” On
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Was to treat a number o
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may indicate
f conclusiong, this is acpy
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5 Romans 8: 13.
' Galatians 5: 16. logy,” The Encyclo-
. « ology,
V1L c 9, 1108b1. ept of man, see Edo Osterloh, AnPthu;‘;iI:hing House, 1965),
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certainly A”StOt.ehm’ as3111 comes more o less f o rato formam suam, et
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omnia acadcrfna o id all the accidents conting o Auditn, libri octo. Cum
simple body its formﬁi n. 28, in Aristotelis De P b)'”ctﬁs. Apud Junctas, 1562),
Physicorum libros, VI isin cosdem commentariis (ene Aristotelis De Coelo, D :
Averrois Cordu-bemlf z}aﬂll)e Coelo libros, 111, n. 22’ :_: cum Averrois Cordubensis
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Generatione et corrup ;a,-,',', (Venetiis, 1562), £ Aristotle, see On Civil Power,
variis in eosdem i(:-nme:‘thout an exact reference, to Art
" . Wi
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bre
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m: Whl
an,
acts Of

. a_YI%*¢. q. lsa" 1'
Theologiae I*-11%, V

for some of




5
i
4

- dicimus de aqua. Illa pap,
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''The actya] reference should be: Romans 7. 22-23,
2CE Gabrieljs Biel, Collectoriym circa quattyor
Prima (dist. 1-14), collaborante Renata Stej
do Hofmann (Tiibingen: J.C.B. Mohr (Pa
9 1a. 1, no 3 (pp. 14-15); ibid., a. 3, 44 -
- On Gabriel Bie], f Heiko Augustings Obermann, 7%e Hurpes of Medieval The-

ology, 3+d edition (Durham:; The Labyrinth Press, 1983), esp. pp. 30-8.
BCE, Confessiones Xl c 11, 11, in Obras 4, San Augustin, edicién bilingﬁc».mmo
IL, por . Ange| Custodio Vega, O.S.A. (Madrid: Biblioteca de Autores Crisnafllosy
7 7 > M. 425 in Obras .oy tomo 111, versién,
s Fr. Victorino Capanaga, O.R.S.A., et dl

(Madrid: BAC, 1951), , 475
* That s, a5 opposed to j
¢

% Urdénoz:

libros Sententiarum, Libyi quarti pars
ger ediderunt Wilfridus Werbeck et
ul Siebeck), 1975), In Sent. 1V, d. 1,
dub. 2, (p. 30); and 24 dub. 3 (p. 33).

M, sacrae Theologiae in Salmanticensi
AM primarii Profesgo::

T, Relectionym Ty heologicarum. Sccundlfs
tomus (Lugdyp;, apud Jacobyyy, Boyerium, 1557), p. 119, as reproduced by Luis
0nso Getino, jp Relecciones teoldgicas ..., 111, p. 30.
For Aristorles doctrine of the four ¢]

__Presupposed here,

37F

and their primary qualities, which is
 cf. €sp. De Gmera
or St. Thomas o

tione et corruptione, 1, cc. 2-3, 329b6-331a6.
n the distinction be

twWeen mora evj| (culpa) and pain or punish-
- Sunmmg tbeologiae Fq.17,a.1 s 2bid,, q-19,q.19,2.9;a. 10,ad
22.12,ad4; 9-48,2a.5 apq 6; I I1=

11, d. 34, » 2

29.39,a.2, od 35 M 11, q. 19, a. 1; In Sent.
s De potentiy VL 1, ad 8; and D, malp 1, 4,
eck out, Byt of Summa T} heologiae 12, 80, 1, ad 3.
*9- 26 — “Op the order of charity.” For
: Comentarips oy I1, 84-134.
d next to the earth and in order

own, for the common good
, by
the Wway in

¢4
what is water moved? It
which it descends.” (...
lerram sep descendit deorsum ut

cannot be said by anythin tself in
rale bonum baber Juxta
T vacuum, jmpm, aliquand, ascendit g4
multis experiensisy ubi pater q40d agy, b ; ilicet esse
deorsum, bono commur.n': scilfcer ne dety,y Vacuy;y, om;”:rg,a:zqmuf :;::zilr‘fth;;?
. ANt quod a sejpeg modo gy, descendir) 1, II-[, q, 26, 2. 3,
n. 3, in Comentarios . 1L, p. 102, For the Natural place of Water next to earth and
its ascent to £ill 5 vacuum, cf, Aristole, De  mundp, 11, . 4,287a32-b8.
On water drawn up in 5 clepsydra, see ibid, ¢, 13, 294620 21 orin heated ves-
sels, ibid,, IV, ¢. 5,312b13-14, For POst-Aristo)e 4: s

SCussion of €Xperiments with

non

111
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rans

id, see Pierre
ing how water fills a voi 5
_y iphons, showing . iques de Platon

clepsydrae, drinking straws; ;\2:1 S}}I;m ire des dot‘ﬂ‘m.es cosrlr—tlo:roiznn et C¢, 1954),

Dubem, Le gstéme ﬂl'lud:';ge (Paris: Librairie Scientifique

Copernic, T. 1, nouvea “Hay quienes niegan

: 2 y q ;

Pp. 323332 4) and Getino (III, 214-215) tra{lSlalt;ce su proprio bien, el de
“ Here Urd4noz (110 1) a.nmbro del cuerpo busque., mis g blando y resistiendo, no

fambite cidto’ b quc c:ln xenicmbro se expone al peligro tem . ]

bste, pues dicen que . .” istorical ramifica-

N lp alud del todo, sino porla suya istemological, and hl.stol'l ination

por las: . hvsical mctaphySlcal’ €p1 d £ Extrinsic Denom

“ For some possible phys iy “Prolegomena to a Study o 1984), esp. pp. 139-140,
tions Ofthili’ S; ; mycailsrtéi:;cz S.J.,” Vivarium, XXII, 2 ( ’
in the Work of Fran ’

n. 109. heologiae I, 2,2, 2d 1. Eshicorum Aristotelis
® Cf, e.g. St. Thomas, Sum;r(l)a 87:131 ! S{f Thomas, [ decem lzbrozc studio P. Fr. Angeli
*Cf. Aristotle, ENTIL 1, l.lt. ?II c ’1 L. 1; ed. novissima, C;é; 5

. 051110, 111, C. 'L, L. n. -JU.
adMCbomaCbuIZn,(';zuini: Marietti, 1934): p- 134, l;(VI, pr eparada por el pﬁ;ﬁ

M. Pirorta, O.F. rin, dicién bilinglie, tomo XV, preparads por £ 15,
 CE. Obras de San Augus d;id' Biblioteca de Autores l:ll‘cito matar a los dos 0 2

e Moran, OiA (I\;Ilztion. reads: “Por tanto, o serd h
“ Here the Spanish tran

ninguno.” (Urd4noz: 1107). ing to natural la an d
7 Cf. Poalms 4: 7. “moral,” as of or pertaining to 1 ¢ among men,
“ For the difference he{‘c b:mgl:he;nl:uman laws determining justic

“s RS ertainlng o . 2 TTac , 4. . . ange

,udxcxall,1 as p Summa Theologiae 1-11%, 99 be stated in a way which is str ri_

. sint here lain even though it may hile the evil of the thing P!

" Viorids poin here i l:’hal rohibition is the effect while back to Plato’s question
to @ modern reader. The p'der point and its context gol:s use it is holy, or holy
hibited is the cause. The V;;loly is beloved by the gOdsE lc(gj\. A. Koyre is hardly
of whether the Plou(si(;: the gods; cf. Ewth}' ? b«m}?' -b the way, is a very d‘m;
because it is bhelovttf plztO’S question he wr;t:;: xIc (;lS;V a)l, Christian philostl)gg())’-)
exagerrating when o the crux of the v versity Press, R
Cultgpmblcm which tfc;(mz:xifl:;d (New York: C:lllum? @ L?tui:csfilc;ythat not every

; ; - ROS « erefore, iion
Discovering Plato, tr. this, cf: “... when, ) d to a prohibitio
58, n. 6a. For St. T.‘h?mas }(:irll)iteldy this is understood v]mh ::}%iz::rh is contained ﬁr.St
sin is evil because it is P;'orence is made to the natura}ll 3W;n reason, then every sin
by positive law. But if refe nd in the natural court of um disordered (inordinatum),
in the eternal law an;lusbe:t::d For from the very factzthat 171'115 e dd '
isovil becausetis pro " Summa Theologiac 1%, g "a’s doctrine here and h.ls

i contradicts natural _laW- rominent link between Vitori ent of St. Thomas, [in
% This text of Romans lf;fa “PSccondl)': ic proven by ;h:;grﬂg::l draw the sword anddtxo
. ;s of. . . e
doctrine of just was +II*, q. 40, a. 1, that it is it itizens, according to
Summa T/’“’lagm-‘]stl IdOmes(tlic criminals ;nd sed“f:z;::sl zl;ct? carry the Swol.'djoé
ns agaln : “Not without reas [ £ re, it is als
“sassage we:[f,:’m Romars C;}:f?:x,lv:;fcngcr for him who does evil. Zsh:rz)z the Law of
Iéo ’s minister is @ wr:d and weapons against external enemies.
the swo
lawful to use
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War, n. 2, Urd4nogz, 816-17; ibid., n, 13, Urddnoz, 825; On the Indians IL7,

Urd4nog, 685-6,

at is the case of self-defense, or defense of the republic, in which the one killing

. would prefer another means if that were possible, ‘
; gf. StI. Thomas, Summa T, heologiae 1111, q-64,2a.5,ad 2. '
ut ere [ am brcakmg the Paragraph in a different way from that of Urd4noz.

ee note 8
3 CE, ENTL, c. 6, 1113, 23-4,
* Here I am reading “quia” insteq
571 have not found this reference

20-21;ed. P Evaristo Seijas, Oy,

-« as df S A 7 > id: y y 4 3
**That is, “on purpose and willingly, » g T (aded: BAC, 195, 4546
®Cf, “Therefore. ;

, above,

d of Urdénoz’s and Boyer's “qui.”
as Vitorija gives it; but cf. De libero arbitrio 111, 7,

ormally speaking, no one can do
d no one can suffer j¢ unless he is unwilling.” St.

. Ater, Gregory XII1 restricted the penalties to
dia (New York/St, Loujs MRlegcrt, Buﬂﬁghﬁﬂg’” The New Catholic Encyclope-

il interese Parvo aye m iy o AL, 1967), 1, 882,

»art. 5, has cited Jerome in the same
- L, Urddnoz, . 1907, « ¢ has cited him differently. CE. O
olocaustyrm :)E; -8: Nlhll Interest quo pacto te interimas
Tate iy q';n vel ciborum nimia egestate, vel manducandi
COrp aﬂhglt (“It do .

n. 11, p. 1068: “Nihil

terimag”? («

ce mig'la;e §t 5\ . matter in what way you kill your-

end of 2 long or 5 shore Jife. “Q . 1 Ugustine speaking not of suicide bur of the
finiatur, quando iJJ 2 Qui

s autem interegy i ita i
e cui f . .. » QUO mortis genere vita ista
matter by whar king of dumtudr;i ltt?rux‘n mori non cogitur?” (“Bugt what does it
forced to die again?” D, o itate Dse:'lﬂe 'S ended, whep he for whom it ends is not
. I&(VI (M;drid: BAC, 1964), p. 54, " > 11:¢d.]. Moran, 0y, de San Augustin,
arcus Portius Cato (95_4¢ B.C) «
“ learning Of: Caesar’s victory a¢ na’psf:;O ;he Youngey,» committed suicide after
Marcus Junius Brutus (854, B.C), on D46 B.C.
after defeat in 42 at Phifjpp;, — °1¢ of
% For Eleazar, of. I My,

TS assassing, committed suicide

habees 6 43.47; fe ‘ ~
. .. 4 s IO Ra_z' ’

% Cf. St. Augustine, D, avitate Dej |, ¢ Zé, ed e see ] Machapee;, 14, 41-46.
XV1, .p. 48; and St. Ambros:, De ”i’Xi"ibu,, H.I, 01311: Obrys de San Augustin ...
Vitoria, In IF[F«, q.124,a. 1, 5. 8, Comengup; . 33; p, 16, col. 241. Also f

n: . - - .

‘ ...,Y(1935), PP- 317319,

» punishing participants and spectators -
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17 3 . i “non”
6@ Sg:rz‘}tiji::,ogz}fer (p- 136 [as given by Get’mo: 111, 3141])1,6 2)md omit the
which has been mistakenly added in Urddnoz’s text _(P- . rela;ing to the environ-
% In this Vitoria has, of course, no concern for modern issu
.. . nt which
7 TIE‘-:: :s the main argument against assisted SUIf:ldC. IZ;S altslo :: ;:fl;?:n b con
Vitoria has used in at least three Pla'ccst"ffl‘:ac:iﬁ:k;;l hu:i:nysacriﬁce on the basis
i St1
?}?eﬁt}?f t.hC‘.NCW evzsllill‘lir’lga,g:;n‘;;l gTHER TITLE [for the copqufstg) ::a}:lli ‘(’;_
e oo ither of the barbarian rulers themselves or simp. )l’ ot they
becalls.e Oflt)'fann)’» liiln injury to innocent people. Think, f?r eXampre, e :; their
mmn;ﬁciwsgzzcengt men or killing blameless persons in or(iz;:i)n e bar.
‘f‘{;ﬁf‘; say thgat even without papal authority the Sffamfdcsai: :hcy can defend
barians from every such abomin:ll:le custom and rite, be
«{;ﬁ;’sc;m iiizleif::snt:l::l{u:: (Ciic:d has commanded everyone tge};::fl C;‘:" nfofrr 3::
neighbol:, and all these are neighb°“-.T‘.’°"’f°§Z’aT§yfﬁf ;?:fogative of princes.
SUC}} ty.raflﬂyr;;l:l (f)iil;lrc;:(o):e’rzl,“c.tgz lj islpz “Deliver those who Z'oe”bgiz‘i é“t"h ‘;‘;
33;1;;5 dpo not cease to free those who are being draggl:’a.!;” ier:t;ugZd to death, but
isto be understood not only vﬁin geogzlt‘rzi:lesiflcl;lsli{»t gori this kind of religious
i also compel the bar S . e war on
d:;excstf:er.l l;rnd; icfafhe)’ are un{a’villing, the S.p aniards can for this rci?:::::%ﬂlegious
fh d pursue the rights of war against them. Morcovcr,' e oab-
¢m and p ot otherwise be rooted out, they can changF .theu'fthe nechbishop
P e cann nt. And with respect to this, the opinion o .
h.Sh 3 new gov?mm(c ln 359_1 459) — Dominican, Archbnshop_ of Fl?rcn.c:s, o
E%Z ;1$2?:;m4 Theologica) is true: that they can be punished for sins agat ]

nature. <ans may agree on laws and sacri-
“Furthermf)rc,. it is no oismcdl;;h}?;il xtzi:,i:;b: at;llis chrzgto be delivcre;li by (t:::
fices of this kind, and a:tters they are not so much in charge of thems vt;s b
paniazds. For in the;e n:i themselves or their children over to death. An
Juris) that th.CY o ‘a";ate Title.” On the Indians, 111, n. 15., ed. Urddnoz, rP:’(;
could be a Flﬁ}‘l‘ Leglt:le can grant to another the right to kill, or to. Zlat, :f p
720,-721; an d: }’\Ig: Temperance, n. 7 Fragmentum, Urddnoz, p. 1051; also ck.
sactificehimself 3, Comentarios ..., 111 (1932), p. 32. - Lilled but to
[FIF, 59, a. 3, n. d; t the injury in this case is not to the person Thomas
7 It should be clear ?I'his doctrine is a logical extension from d'mt of St. 'o'u
society and to Go-d' 111>, 59, a. 3, ad 2: “Thus, he who kills hu'nsclf does “:, e;);
in Sum”fa tbml;gmtt’o the ;cpublic {civitati) and to God.” For ano'th.cr sta:;cre i
nox to hu’nsclf, i f: “... in those acts which someone suﬂ'e-rs willingly g
of VitoriaSAdx:);tiﬁn:,;sw.;r to the proof [of those saYi:lugﬂ othctr’ths;l,f: ;031‘; b bas
no injury. - mitted a mortal sin by .
he [who kﬂls :h‘:‘lli‘;if";“tﬁz ]cil;sncxo:dmcm of God, and against the re?ublxc of
acted against
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he is acting against the natural law: “Thou shalt not kill the
t he has not done injury to the one
he who kills another who is willing
there i mor 4+ \;' m9re than if he were to kill himself, although in both cases
sy n.” Vitoria, 7, IF-[«,59 , 3,n.3, Comentarios ..., 111 (1932), P

72
Céhf;:ngg:e XX, 73; in M. Tulli Cicerons;s Cato maor de senectute, with notesby
p. 31 - Pennet (ChlcagO/ New York/Boston: Benj. H. Sanborn & Co., 1930),

tary on II-11, 64, 7, n. 4, as “martyred
the “Theban legion,” whose martyr-
ted early in the fourth century by St
- Leclergq, “Aguanum,” The Catholic
l::ii) L, 2056, Perhaps, however, the reference is to
- Alfred Vanq © said to be Martyred in Armenia under Diocletian; cf.

; Anderpol, M@@”e scolastique dy droit de guerre (Paris: A. Pedone, 1919),
7 Inasmuch as the “Rcconque st

this time completed, ¢}, (Rffonquista) of Spain from the Moors has been by

World? cre isp erhaps 5 reference here 1o the situation in the New
o e i,
. On the Lay, ;‘;Z:’ t::ths, Ei:;::zj n gal"or of Pacifism, which Vitoria rejects, cf.
:9 g;ﬂjl‘:z; tbh;, r(s)le that thig text plays’ lI:l the Passage cited above jn note 70
I:;i:g]teze?:;’ :‘;fﬂisihaVC formulated what has been called “the Kew Gardens
e Responsbiis 7, O “Infant Care Revie Committecs: Their

O Incident i New Yorlk City i_‘:”er'ly, Nov. 1985, p. 366). Named from the

! h .ﬂfiamcntal human good or from
Ppringj ple. O X ltor.la is deal'l}’ tcaching what amounts
for the defense of others, £, €xam lc;"lder Polnt being made, cf.: “It is true that
for the defense of oneselfng o ; P ¢ fellow citizen,

¢ is ob; % We are obliged to fight; but
~thus he is no¢ bound ¢ fight liged 1 fight wigl, injury to his attacker, and
a’q"emz'onealiarum, Putasyopy,, . _efense of his own life.” (Verym est ua; pro
1psius nullus teness,y PUgnare cym rnalom', MuUr nos Pugnare; e 'or0 dq‘énq.r one sui
M." t.mzturp “gnare: ...) In IFIf, 1’2'1;) %, ita 940d pro defensione vitae suae
8 This is probably 3 reference ¢ T "3 4,0 9

3 » Cﬂ ’,
Theologiae, given before the presc‘x:imnas.u"!’ublish joetarios ..., , p. 344.
8 Jobn 15: 13. SCtion,

#Cf c. 2, 116522 and < 8, 1169220,

ed lectures on the Summa
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8 For the order of charity, cf. St. Thomas, Summa T}Jf’olo‘f;ze'll ilar,ls(a’lcffef e
3 That is, the fourth argument above. Tdherelfore, thcelil:gs icien
is that given in paragraph 25, imme iat§ y preceding. o
5 Nsote ingthis discﬂssi(;gn that “jus” is used in the sense of a sub;crcczltvztrllig:t in e
% Vitoria's nuance here is noteworthy. The argument sec}rils to ool o8 bl
upon the social inequality of a slave vis & vis a king, who fncil fentaly 122 pul e
person (cf. paragraph 25, above). In repl%r, howcv.cr, \ﬁ{_itona gthat oo e
equality and the public character of th'c king and in effect says ¢ v
same between equals who are both private persons.
¥ CL. Patrologia Latina, 6, 607. . ‘
8 Quid ( inquit) iustus faciet, si nactus ﬁu*m:‘ aut fnh S
naufragum? Urdafioz (Getino) translates: “;Qué hard € )bla?” oo 112229,
encontrarse en un caballo desbocado o néufra.go en una tabla? ! fv D
¥ With this cf.: “What then will the just man do, if he shall have m e v confis
man on a horse or a shipwrecked man on a plank:> Iam n}?t unS o b che i
he will rather die than put another to death. ....It is folly, he say l,i e o
of another in a case which involves the destn.lct:on of one’s owr;mn;lated by e
think it foolish to perish even for friendship. Lactzm;lu\;I ?S(New e bl
William Fletcher, D.D., in The Ante-Nicene If'atlz‘ers, Vo VI Bk Five, Chiape
Scribner’s Sons, 1913), p. 153. Also cf. Vitox:w:: Lactantl.us 1;1 e
ter 18 of his De justitia (“On Justice™), explicitly says th;ls (;1 ch e e
shipwrecked with another and there is only a plank on Z ic e o
will die rather than take the plank.” In IF-1F¥, q. 26, 3. 4, n. 3,
' iti ced
* élr; f)ts lfz(a)ci, this argument seems very wcak.' Remark_, hqwevcr, t;ll;a:;st cnso ;iv::ilmi-
in a hypothetical way. Also remark its possible appl.ncatxon .toh e case 0T
- WI};E’ por hateve! reason nll)lght fll(limlituts(i)ballecrxlnﬂilg‘:hvtv}b;otecthlcncazcc: of someone
i i t still pla )
::}igl:;;si?:: :efz‘::dfix(;zsz}l’fl :’ga;lnst a dgam sentence — even though others feel

bequo saucium, aut in tabula

a moral obligation to do so.
: ould be ordered. : e
:: 'Il‘{hat lIs’ th;t“sat::i;:”[z;l?}lz ‘;) 146; Getino, p. 37) instead of Urd4dnoz's “vire” (p.
ere I rea ’
1125). ‘ lif ife can sit by and assist her
. “p o ith danger to her own life, a w
* With his, cf.: Agm; ’ w1t1; m::;geven where it is not necessary, except tO' preser've
hus}.)and s.u ffe”rmlg ror::xgrafuum periculo vitae suae potest am:a'ere, et a.fstster'e 1;trt)1
manzlb fmt}:;' egifr:z;bi non est necesse, sed tantum ad conservationem fidei maritalis.
peste laborants, Yénoz, . 1064. .
On Temperance, i 9;1{35 what \sill become Vitoria’s first legitimate anle for th;
* Note .herc an al.luti:o(hc New World; cf. “I will speak now about lcgltltr;llatg Znn !
Sp amsh' ety mhich the batbarians could have come under the rule of e Span-
fring mI?‘I‘:I’:;{'SV'VI' TITLE can be called that of natural society and communication.
iards. The .
lsr he Indians, 11, 1, ed. Urdé:.)oz, u 795. er, we do have his
7 toe the work to which Vitoria refers here. Hcwa\: s i
» We do not.hav;!n abstinence; for this, cf. see his 1537 relection “On Temperance,
ing

later teach
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N0, 8-15, ed. Urdénog, Pp- 105969. Also cf. the lectures given during his illness in

1536-7 by his substitute; J, IF-I1=, 146 in Comentarios ..., VI, pp. 4650-‘ ;
% Vitoria’s point here has obvious application fo current “death with dignity” isstes.
7 CE On T2 Perance, n. 1; Urddnoy, P-1009; ibid., .9, p. 1065; i6id n. 13, p. 1069.

z (p. 1126), omirted in Boyer (p. 147; Getino, p- 37).
1 Cf note 96, above,

I CF. “Nor do I think that, if 3 sick person could get 2 drug only by giving his whole
* substance for it, he would be ob]

iged to do s0.” Oy, Zemperance, . 9, Urdinoz, p.
1065. .
" CE “Third, we s3y that if someone were morally certain that he would regain his
health through some drug and thae without thar drug he would die, he certainly
does not seem ex,

cused from morra] iy, [if he does not take the drugl], for if he did
0t give [such 5 drug] o 4 sick neighbor, he would sin mortally ...” ibid, n. 1,
Urd4noz, p- 1009,

* Here two poings may be remarked: ( 1) Vitoria clearly recognizes a difference be-
tween food and medicine with fespect to one’s obligation to preserve his life; Cf
“.wr it S not the same With regard ¢ medicine (pharmacs) and food, For food is 2
hatural means which, directly ordereq to the life of an animal, but medicine is

not such. And a map not obliged to yse 4] Possible means in order to preserve
his life, bye only meang which

ife are directly ordere 1o that. Second, we also say
that it is ope thing to dje from g [chosen) want of food, which would be imputed
10 2 man angd would be 5 violent death, and another thing to die from the power
ofa Naturally invading disease,

L s 4 9Z, p- 1009. (2) In another passage, he says:
One is not obliged ¢ use medicines ; to prolong life, even where there

adrug for a number of years in
f this hature.” i6id, 1. 14, p. 1069,

ime 0f th d andsoﬂ,
who sacrificed themselves ¢ assure Ry, . > father, son, and gr y
279B.C,, respectively, ViCtories in 34 B.C,295B.C, an
1% The pagans of ‘today” whom Vitoria hag ;

the New World. For What is requireq in orclix: € most ikely the Indians of

cible, cf. On the Indians, 11, o » Urdénog, 6‘;(})‘?; '8norance be vincible or invin-
'”Cf.c. 7, 111621314, e '

" Cf. Ad familiares, VIL 3, 4; in: M. Tull; Ciccfon- L - o
sedecim, ed. H, Moricca, pars prior (A 1s, f::uuf:m]m Zd’; ﬁl}flr)mlz;re:, Ifb:
1965), p. 234. v !l us arayxa 2

Bustae Ty,
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. . ment.
' Note that Vitoria has not replied to the sixteenth argu ©
- 32, e .. , libri 111, 1, c. 40;
= ”‘ﬁ;‘;"ﬁ’iii SpiSCOPi Mediolanenis, De officiis '”’?"-"{ZL’”ﬁ 1857), p. 101.
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Y CS. Historia Hebre b orbe condito, esu
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Zx f"?"‘;’;;";ng;:’;%ibﬁais et losepho ubertim compr: ZZ ';f:i:::; capitum brevibus
aec om .. Iti > g
L i sinouli suis quoque cap o i (Basileae:
inseptem f-‘tP“’:’:‘;ul:fZ;}q:‘: ZZgIZudem dei impressi, Lib. 111, cap. viii (
argumentis sun 2
Ludovicus Horken, 1515), fol. 45t

ink is: iblie
S CE. 1 Kings 31: 4. hich Vitoria is referring, which I think is: Tzxtus 4ibls
"¢ T have not seen the text to whic

o li Burgensis
; litatibus eiusdem, Pau

inaria: Nicolai de Lyra postilla, moral . Petri et Johannes

mm.g.losebord%r:tdl;iiv;fbooring replicis, 7 vols., Basileae: ng:)mar::is h:s critic, Paul of

addmn-z iy 06-1508. On Nicholas of Lyre (d. ca. 130 jonnaire de théologie

FrOanS(l‘lils; 1514,:}1) cf: E Vernet, “Lyre (Nicolas dc);\ng;;':’ La teologia espafiola

Burgos (d. ca. 1431), cf. E. Vernet, °I d Melquiades Andrés, paiols

; 6), esp. 1414-1415; an ther place in wi ic

le-qu}(DV(](llﬁdzdisiS: BAC, 1976), pp. 314-315. F°‘t:;° d:,eg,,,, Christi, in

‘v” e’”'lgh P;.ired Nicholas and Burgensis, cf. Fragmen
1toria has

Comentarios ... V1, p. 499.
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1266/ Quaestio Sexagesimaquarta

De homicidio.
Articulus primus

Utrum occidere quaecumque viventia sit illicitum.

1.-Prima conclusio: Licjty
animatis sive inanimatis,
imperfectiora sunt propter
ipsum Deum

m est hominj ytj omnibus irrationalibus, sive
quae sibi ad usum dara sune. Probatur, quia
: perfectiora; Deys enim non fecit solem propter
» € Unam propter ipsum, sed propter hominem.

nclusio: Licitum est i i
: plantis et herbjs uti et e ificare, se
los prados ad usum animaliym, T

quod liceat animantia bruta occidere
P p nonalnil.nalium. Sic legitur de Cain quod
carmes. Sed postauan, Cain ergrpor egln}u§ quod homines comederent
quod Cain et alij venabantyr py, s ad qlfld nbatur? Dicun doctores
propter pelles, y las martas, Li ey Deles e um; et ita lupi occiduntuc
ad vescendum, quia imperfectios:

3.-Sed dubitatur, an sf oeic. .-
De hoc nihil dicje sanctus Thomgs
ad illud ad quod est,

Respondeo primo,
etiamsi occidantur, n,
sed homo habet jus. Diximys
dominii. Solus namque hom

etiam ad alios usys, utputa propeer pelles
crat venator, et tamen ante dil

» NEC cervus, et sicut
Plantis egs; evellantur nec
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Question Sixty-Four
On Homicide.
Article One

Whether it is unlawful to kill any living things a all.

it is lawful for a man to use all irrational things,

. : isi n,
whether animate or inanimate, which have been gwenﬁ r‘/m wse. T}rlflzcl: II);(:i‘;d,
because more imperfect things exist for the sake of things mor; Pethat of man.
God did not make the sun or the moon for His own sake, but :)1[ kill them —

The second conclusion: it is lawful to use pla.nts and grasses, and to
eg] “to mow meadows™! for the use of animals.

Both conclusions are certain. But St. Tho.mas PCfl_laPS £
because in antiquity there were hcretics- saying that 1t.wa:
animals for food. Perhaps also of this opinion were ancient p
as the Pythagoreans.?

2.— A doubs is raised: granted, as St. 1S ¢
brute animals for food, the question is whethfer itisl wh
other use. It seems that it is not lawful, since in Genesis’ i
Lord has given the animals for food. ) . ses,

The anfwei is that it is certainly lawful to kill I?mtc ar;imalis f:fh‘:::;; .
for example, for their pelts. Thus we read of Cain that he w

5 when Cain was a
we do not read that before the flood men ate meat.” But

hunter, for what was he hunting? The doctors® say that Cain and others were

. . st thus wolves were killed for thei.r pelts fmd
%allsu:)lt‘:rl;llgartfocrnsth”C7 ;ﬁxiﬁﬁio use animals for other ends brz:;l&s eating,
because it is lawful to use more imperfect thmgs for';hl(:seer'rﬁ(snle)riie an.imals for

3.— But there is doubt whether someone Sins 1 he he states only that if
no benefit. St. Thomas has said nothing ab:;‘: t}i“s’ for . sci:xta es ony

L itisi e does no . :

someone kills a tging.f‘;: Z:}::i: tl}su:f ;e: ;i:jur)’ is done to bfufc anir'nals 3’160
. Lanswer, f}rst, a lbmws are not capable of [receiving] injury, smceh ey
if they are kxll.cd. For elves.? But a man does have such a right. For we have
ha.ve no right in :he'rx:al nature is capable of dominion;’ since man al;)lnc is |
said thas only 2 rat:,ff and of his members, and brutes are not such. Thus, ;
the faster of bim? master, nor is a stag, and just as no injury is done tohston
stone s not s ol:m ken, so also neither is any done to plants wben t cythare
when they are roccs v,vhcn they are cut down, nor also to brutes w};ﬁnb Z
Uprzciﬁei nlgiitt(}i:: does their killer commit a sin. Second, I say that all bru
are €a.

anim elon. i i have some
al b l g to mein. I{CHCC, lf some ammals arc nccded and
i S Vo

L.— The first conclusion:

aises this questiqn
not lawful to kill
hilosophers such

s, that it is lawful to kill
heter SaZ\wﬁll to kill them for any
t is said only that the
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' sunt animalia necessaria et alicujus utilicatis,

utilitate est peccarum, quia aliquo modo fit
rum manus possent

occidere illa sine quacumque
njuria aliis hominibus ad quo-
tilitate occideret cervos et lepores
peccaret, non propter injuriam factam
nibus, quia nocent illis, postquam lla
teses. Et posset tantum nocere, quod
mbureret et vastaret ubi essent ferae
quibus fit injuria, quia habent jusadilla

pervenire. Sicut qui sine u
etalias feras quae sunt utiles hominibuys,

illis, sed propter injuriam quae fit homj
sunt in usum hominum, y¢ porci mon
peccaret mortaliter,
Necessariae et utiles ip
animalia bruea,

4.-Dubitatur tertio,
an liceat venari fecreationis causa, Supposit
an tamen venatio ex g

enere suo,
quia in sacra scriptura videngyy

16), inter comminationes quas Deus ponit, ponit unam, quod mittet ¢is
venatores multos; et Eccle, 10 (v.

- 16) dicitur: Vze zerrge cujus principes male
comedunt; omnes intelligy

nt de venatoribys. Item, Hieronymus in Psalmo
90, et habetur 86 dist., ca. Esay, dicit- “Esau venator erat quoniam peccator
erat’; et plus dicie: e penitus nop
venatores,

sed piscatores, Fy Ambrosiy
in‘eadem dist. 86, ¢, An putasis,
quia interdicityr clericis Vvenatio,
venatore, ubi dicjgyy quod nop Jj
accipitres nec alia instrum,
dato quod non sj; injusta,
268/ iniustum, Ponitur tamep inter turpia, e
ponitur inter turpia. Ap €rgo ita dicendum g

. ReSponkaf PIMo, quod vengyj, de se est licita et honesta, nec ponitur
1nter turpia sicut ludus, sed Inter honest,_ Expresse hoc ponit sanctus Tho-

mas 1 p.,q.96,a. ] ex Aristotele | Politicory, dicente, quod venatio est licita
et honesta, non solum €ausa necessitarig,
>

enim vcnatu} inter honesltas Vvoluptages quia est conformiter ad jus naturale,
quia omnes ferae non solyp, ordinanpy, ad usum, sed etiam ad voluptates.
Idem dicit sanctys . m ad o
®> €ap. 22. Et dat rationem, qu
aceret vestem et vestiret se, certe
tam divinap, quia non bene
M nudus nascaryr er cum multis
a verg Induta et omnibus necessariis

ut si silvam co
sis hominibus,

an liceat occidere bruta solum voluptatis causa, id est

0, ut verum est, quod licet venari,
id est ex objecto sit licita. Videtur quod non,

s in homilia quadragesimae, et habetur
reprehendit vehementer venatores. Item,

€nta venationjs, |

quod tamep St turpis, sicut ludere de se non est /

tita quod adgquiritur per ludum
it de venatione. -

Thomas 3

pien
i, cy
animal;j

consuluisset Deus et providisset homijp
necessitatibus, quod sic Maneret;

reprehendi venatores, quia Hieremiae, 16 (v. .

nvenimus in sacra scriptura sanctos

ed etiam causa voluptatis. Ponitur
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. inju
ili kill them for no use.is a sin. For in some wa);lzn wh<J> v?;uld for no
utﬁlt)’; ton into whose hands they could come. Just ;?ch are useful for men,
other me ) ild creatures w £
. d other wi but because o
reason il deerl’) rabll:slzs(’)?;lny injuf}’ done to thOS; cre':lt;f: Sth:se creatures,
would sin not beca b se he is harmin b
. : les for men, becau: he could do suc
the injury which n:f)sl:lntain pigs)!" are of use t(? men. Ar;«fiheewere  burn a
Wheﬂ}:he)’ (tt;fl't, he would sin mortally — S)r lr}lls'ta}?\c:e,re necessary or of use
great harm . f wild animals whic a right
ioresltl oo des“:’g’ \;}}112};?;?;; wv:mld be done inasmuch as they have a rig
or those men, v . s mol
i . v : animals simply
to;h osf[‘l}),rute‘ amzf;;;la:' doubr: whether it is lawfu} to klllr:)r;:;i’osing thatitis
— lhereisa . 1 to hunt for sport. s from
. is, whether it is lawful to . : ture, that is fro
foivgﬁasu}rle’ thatthl:’qvxvlesttion is still whether huntufg ;f 1tl.segaslclriPture hunters
a to hunt, . P because 1n dac b
: ot hat it is not, be he threats made by
its object, is lawful. It seems ¢ jab 16, v. 16, among the jastes
d. For Jeremiah 16, v. . and at Feclesias
appear to be.condfr?}?; he “will send them many huners; l%’l}z _ [which] all
God puts 'tl}lS sz;'“ Woe to the land whose princes eat wm’:fl {ing on Psalm 90,
1O’dv- o 15‘:05 te .about hunters. Again, Jerome, Cog;;"‘Esau was a hunter
which i o duced in distinction 86," says al:out imply do not find saintly
which is repro tee ner;” and he further says: “we S‘mgl,z’ And Ambrose in a
because l'le was a ;lrslcri ’turé — but rather ﬁs%xem'nen.% about An putatis®
punters in S?Cfe hi hfi)s also in the same diStht.l o b‘,ddcn to clerics, as is
Lenten homily, whic s. Apain, because hunting is forbi here it is said that
strongly blames illﬂ;_tzr i:s‘to]%um“ about a clerical hurlllter,kv: nor other instru-
.cle'ar i Clh:v%tjrforoclelfcs to have hunting dl(:gs, flogr o?;’t"sel’f granted thatitis
itis not la . that huntin » s
. ems . s butiti
not unjust, ll: how}f-‘:;s an:i thus what is acql:i;d thro:ig)g faid of hunting,
put among base things, jon then is should the sam < it to be
. uestion . b[e, norisit
among base things. Tﬁi rqlting of itself is lawful and honorta;lle chings. St. Tho-
T answer. first, th.at like ga_'mbling» but among h011061'3a 1, on the basiS of
putamong base thmgs;his in Summa theologiae T', & ’ is l.awf’ ul and honor-
mas explicidy afﬁrlm £ his Politics” saying that h““‘f“‘g.o ment. For hunting
Asistode in Book £ ° cessity, butalso for the sal.<c'0. enj yformit)’ with natu-
able, not just out o nlt;lc: pleasures inasmuch as it is mlcofl'1 r use, but also for
is put among honora ild animals are ordered not onl)(’ I(;I chapter 22. And
ral law, because all WIa the same in Contra gentes, Bk. l;ill sheep in order
pleasure. St. Thomas s.,SZS if it were not lawful fo.r 2 ma]r:itOOt be something in
he argues th:;: and o sl cecily thlsl(vivout have well looked out
to make clo ssal wisdom, since God would no i any things, be-
conformity w:id:idf“:r:;an who is born naked and needing many thit
for and provided 1o
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implevit, et non alia de causa nisj ur homo egeret animalibus. Secundo d.ico,
quod dato quod venato sit honesta, non tamen omnibus est honesta. Sicut
bellatio et militatio armorum ponitur inter honesta exercitia, non tamen
omnibus est honesta, jta venatio ponitur inter res honestas, sed non omnibus
est honesta. Ideo interdicityr clericis, tum propter occupationem nimiam quam
operatur, quia multum occupat venatio tum propter cursus et clamores quae
sunt necessaria ad venationem, indiget enim currere et clamoribus, quae om-
hia non sunt honesty clericis. Tertio dico et dubitatur, an cleris in illo loco sit
absolute interdicry omnis Dico quod clericis non absolute prohibetur
venatio, udo cujuscumque venationis, de cualqu.icr‘
Caza, ponitur poena quae esset infligenda clenc.o
venandi. Quarto dico, quod prohibetur eis
Omnis venatio quae indiget clamore e cursibus. Quinto dico, quod non est
simpliciter interdicra venatio, quia quod semel excar ad venandum, si hoc
non habet pro exercitio licitum est. Sexto dico, quod absolute est inhonesta

fficio et Pro exercitio, in qua consummitur vita
ctomnis industria, Etjam, de laicis dico qued non est laudabile que su vida sea

€azar, nec laudangpy, Vvenatores in sacry scriptura, immo dicitur, “venator est

quoniam peccator est,” 2 multa maly Sequuntur, maxime tempore
quadragesimae jn quo non esset venandum, quia venatores non jejunant. Immo
si legatis historias antiquas, videbigs quod non erat con- /269/ suetudo venandi,
sed rarissime venabantur, Upde certe res honestissima yt venatio, fit ab illis
inhonesta Propter consuetudinem, venandi,

5. — Dictum est quod venatio et licita et Jj
tur an bruta et ferqe Ampestres quae occidun

Respondeo primo, de jure commuyp; omnes
hominibus et nop Propriae alicyjys,
n4, ubi express
ed quod est de jure

venatio.
sed €xercitium et consuet

est sibi prohibitum, Ey illic
qui sic haberer consuetudinem

€X qu

citum occidere bruta. Dubita-
tur sint ipsius venatoris.

ferae sunt communes omnibus
instituta “De rerum divisione,”
e determinagyr quod non solum
gentium. In § £ quidem dicitur

venatione. Et in alio $ dici US animalibys
fascuntur, quod incipiunt egse i11: i

Dicetis quod verum est si
meo, quid dicetur? Dicitur jb;
in alieno, sed dicitur ibi q
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. lothed and gave y
in so; but the animals he clc . I say, second:
cause he wofuld rel:;i:rszausc than that man would r}llce:otr};glz for everyone.
e o}rl notin is honorable, it is not hOWCVe;l ° ong honorable exer-
‘%ranted tha_t u£M fnd using weapons are reckone a:;g }glonorable things,
Just as waging all, so hunting is put am: Aden to dlerics,
cises, but not honorable for all, hunting is forbid en 1o ¢
o all. Therefore, for it, for it does
but it is not honorable for ies which are necessary for it, I -
d the cries whic le for clerics. Thir
because of both the chase an. . t all respectable .
. i hich are not a ing whatever is
need running and shouting, w in that passage'® all hunt g ler-
: bt whether in that p hibited for cle
L2, F{)le:iefls illse(;i::ism} sztzyv:hat hunting is not a}t: solut:l‘}"o[f’;‘;y kind of hunt-
proscribed tor T e f any hunting whatever, - 1 should be
: ; ctice” of any : d which sho :
o l:;t.t};"- };)a:dt::l fgiathem. And a penalty is ther;-d ecfl'fsnting- Isay, fourth,
ing,” is forbi cleric who thus would have a%xa ito roscribed for them.?!
mlﬂ}llcmd'upon}jlircl;{l requires shouting and running Lscgausc what one may do
al. huIntmgth wt hunting is not absolutely ff)rbxdden, ice, is lawful. 1 say sixth,
o ima E nting, if it is not his [habitual] P;:;th}:en it is regarded as a
one time in hu ‘tg’out qualification dishonora el industry is consumed.
;hat' hunting l;;r‘;lvétice in which one’s life and W}iO: dable “that their life l:lc
usiness or a s 3s not la s
. I say that it is . . ther it is said:
Wlth- resgzt;ct - lay?f:rlltzlriopmigd in Sacred Scnﬁmrtei’nbl:lz)’ evils follow,
E‘mn'tmg‘ Noll; arzuse he i a sinner.” And from i unbccguse hunters do not
heisa %mnt.er LCC t when there should be no hur.lltll "% that there was no cus-
fz}ses;;ec(;allc)lr l?f yz‘:l read ancient histories, yciu ";”;1 us:zenainl y a most honor-
ast. Indee
. d most rarely. . n account
t(l))rln zf hunnrlllg, b}tl::hui); }:vl;ztr;a(;: dishonorable by the ancients o
able thing such as hunt
of the custom of hunting. o
5.— It has been said that hunting is and wild ani
animals. The guestion is whethcr. bm;;s
are Lilled belong to the hunts;}::::e [i'.e- f any one man. It is
1 answer, first, fromaﬁ1 fr::n and are not the property : z:l:zd § Ex quident™®
belong in common tgon the division of things,”**$ F”ao;xly are wild animal.s
d‘.m in the st t;‘m’ it is explicitly decided that not s.”8 In § Et quidem it
and § Flumina,® whe'rc. "2 matter of the “law ‘.)f nanonc'forc it states that it is
common, but that this lrs;xmon by the Law of nasions. Tht;r same with regard
is stated that thesa.‘lscoh and to fish in the sea, and :gae rds hunting. And in
lawful for all to Sa‘lA‘;%o the same judgement holds as hich are born in heaven
. e olewl
harbors and x’lvcfl:-_t is stated, with respect to all a};umm;l; o takes them.??
another paragrap ih become the property of ;0 2 common field. But what
and on carth, chat dc1yls is true if he takes them in ; 30 ¢ is said that it does
You will say }tlha;kcs them in my field? In that place, that of another.
will be said if he '

on
not m W lle takcs dlelll i l
atter ‘ own all(l Of

it is lawful to kill brute
Jlawful and that I:allss l(s).f the field which

Roman] law that’all wild animals




Francisco de Vitoria, On Homicide
suo ad venandum sub tal; poena;
sua sunt. Dicitur etiam quod potes
cervos et alia animalia,
Sed si aliquae ferae ind
illas,

sed si quis ingrediatur et capiat bruta, tunc
tquis circumdare montem et jbj intromi.tt?re
et ipse est dominus eorum €t manent in suo dominio.
e exiliant et fugjan,
Sunt capientium et syge;
suae. Hoc etiam patet ff, “De a
Dico ergo primo, quod si lo.
communes omnibus et psces,
~ Secundo dico, quod sunt capientium de jure gentium, nec hoc est revocatum
per aliquam legem,
Tertio dico, quod licet ita sit quod de

capientium, tamen quia jus gentium est magis jus positivum quam naturfﬂC:
ut supra diximus, jdeq jus ipsum ommune ex rationabili causa potest aliter
disponi per legem positivam, Unde imperator potest facere novas leges de
venatione ex rationabjl; causa, sint factae, Potest facere quod fcras
hon sint communes, porci campestres non capiantur nisi
solum a regibus e do quia potest rex jus commune mutare per
legem ex rationabili A rex ha/270/bet potestatem a communitate
et republica; sed respublica posset dividere bruta, quod cervi essent de los

hidalgos y las liebres de Otros: ergo jta rex potest facere, postquam habet po-
testatem a republica, - :

Quarto dico,

quandiu dominus non persequitur
sed si illas persequitur, etsi egrediantur, sunt
dquirendo dominio rerum,” lege naturali.

quamur de jure communi, omnes ferae sunt

jure gentium sunt communes et fiunt

licet non
€t quod cervi et
minis. Pate,
usa. ftem, qui

tamen, sicut si res nunc
¢ sunt divisae, ita quod
in egestate, sed essent

visio nog debet fie
€L, ita yg quis
Nt commupeg

ti aequalis,
quam habege
ut sune,

secundum statum cujuslib

sed proportionabiliter
dato quod ferae omnes si

Suam partem. Itaque
non oportet tamen quod
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under a certain pen: er and

it is said there that someone can - but i eone does ent

Rath:'r oy s::riin his field in order to hunt.’ but lfssg::eone can fence off 2

SZII:S 2o zrlls thC%‘l they arc his. It is also Sa;ld that'mals so that he is their

takes animals, d other ant » oY and
; introduce deer an : . imals escape

mounmndatr}liyd;::eulnder his control. But if some wild an

owner an

long as the owner dOCS not pursue tllellly dley belo[lg to
. ﬂec {rom thel‘e, as "'

ues them,
irs. But if the owner purs al
. that they are theirs. _ . clear by natur:
thoset;)akm}gl t}llxzm’ CS: out, they belong to him. 'Eus ?tilis:gs »31
? . O M . N
o, °u§_ toy[ghe law] “On aquiring Ovynersflie common law, all wild
lav{:}? caf)'r lngI say first that if we are speaking of t
erefore, e
animals and fish are comm}?nl:zo alo}f nations they belong to those who t
d that from' the law law.
.y "’(‘1'0’;1_ has not been revoked by any [Other]thae law of nations they are
thcm" i1 lsth t although it is the case that from ing them, nevertheless, as
Third, I mg tha become the property of those téklf.lg'vc hon natural lav®
o & ey32 he law of nations is more posit be changed through
| have saldhabovf:;lmton law can for a reasonable c?:llsecasse an, make new
thex:e‘fofel i atTcli)us the Emperor, for some realsortl:lene made. He can make 2
Fosm\;)co;twl'mn ting, even though they ha;e }I:O:d;r and wild boar are n?t to
aws a > ~ tha ’ a
. . mon, an . kln , 10X
i thac wild amlr,nalljiirgeszcr)ltdcgl:ds alone. This is cleari::jczl;;; N kigng has
n A
e coe a5 s s e o

% but the republic could divide

. d the republic, d th e [abbits to
power frf)m the co}in n‘l‘rﬁ:tge:would belong to the nolgllt'tz a:king can make
brlL:tc a’r’l;sm;l i Z(f)‘otr:tonce he has power from the republic,
others; ther > .. . .

’ ) till, if things
such a law. king could make such laws, sull, it &
, taking L. e, 1n Su
Fourth, I say that, grantiﬁet;:hould not be lelded_as_ the');nv?/:vni.r But they
were at present c?f}?’;‘:‘:: more, with the pqor remmtxlll;rigal lthough 2 king can
ahwar dt{)lat;h-zrgwithOut injury to ant);? rlxe. > Ihi?’ now of their nature wild
sho ¢ dvide ing, nevertheless, when no apportion
make those laws about }au:c:ltr:igivided, he could not in )us:l::z ‘l";a’ ; }I:ft some
animals are common a.mhfs could hunt. He could not Igbits +o the nobles,”
them so that only kmg_ ned to them, “the hares and ra mon. Thus there
wild animals be app oﬂ:ﬁcrs because [wild anirr.lalS] af‘;lcomin'ury to one or
and other animals to odistri’bution and a division wit ou;d b,c legislated in
should be a Com;lnon. ng were being depleted, a way cou '
. An d lf unti .
:Vr;:;tcl}xleirt would not be depleted.

, but roportion-
division docs not have to be m;d: :2:1?1 one rr?a)’ have his
Fifih, I say thata condition of each one, so tha

N on, ncver-
. the . . exist as comm
ately according to d. therefore, that all wild animals
antea,
own share. Gr.
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dividerentur aequaliter, dicendo: partamoslo desta manera: lleven tanto los
hidalgos, y tanto los labradores, se

» sed quod dividerentur secundum dignitatem
Personarum, quia rationabile eg quod quidam dominus habeat majorem

partem quam quidam agricola; sed taliter divisio deberet fieri ut omnes ex his
haberent,

Sexto dico, quod illud quod potest fieri per legem,

M antiquam cujus nop egt memoria in

quia appropriatio potest fieri per legem;
legis: ergo. Sicur si si¢ ali
de qua non habetyr me
tenenda est tamquam |
hoc potest fieri perlege
potest fieri per legem,

potest etiam fieri per
contrarium, Probatur,
et antiqua consuetudo habet vim
o prohibe[bJatur antiquitus venatio
nes in contrarium, ista consuetudo
te defenderet feras suas. Patet, quia
nsuetudo habet vim legis: ergo quod

quod nemus in qu
moria apud homj
ex, et dominus jus
s sed antiqua co

consuetudo habet vim, legis.

Septimo dico, quod q possit facere talem legem, ut dictum est,
scilicet de appropriatione ferarum, non eamen hoc potest facere dux Albanus
nec alii magnates, Probatyr, quia tales ngp sunt lcgislatores, id est non possunt
facere leges Proprie, sed rex Item,

quia omnes ferae sunt communes: €rgo

: aliquas illas sib; appropriare. No puede acotar la caz,
qua consuetudipe cujus nulla /271/ memoria sit in
non dicatur: ayd;y; i

uamvis rex

consuetudme, . est quod faciant ngCS dc appropriationc
ferarum et contra | i ;

convenientia, et aljas non;
pierda la caza y se acape.

sed communem, scilicet Praecipere quod

des. si e 1on venentur con hurones ni con
redes, sino con .galgos; cum illis epjpy,. uritar venatio, Su non potes
omnino tollere libertatem venandi, - . . }
Nono dico, quod
scilicet secundum dj
et dignioribus.

in .hu;usmo-dl Smtutfs debet seryay; jus proportionabiliter,
gnitatem cujusque, s;. 9uod major licentia dery majoribus

‘ Omm S I‘ ae 64 129
elltaly on ou theo. q. aa. 1'8
mma he logtae I II Y 3

: . . ing: “let’s divide it in this way:.
ually divided — saying: ”37 — but they
Ihd:ss’ thg ne::krcmstob;i?:h and the workers take so f:‘;il; it is reasonable
et the nobles ignity of persons, ..
.. H to the dlgnlty or p the division
:leﬂd e (li“rl:idleivaeczolri'lgll:g} share than some farmwi)lxz'llr(zr. But
o share. .
3th5°mie made in such way that all would ha\;le : be done by ancient cus-
oug_ thtOI that what can be done by law can S’;h' is proven: because an
Szxtf’ }:a };1 there is no memory to the contrary. - lSt . u{)stom has the force
ortion, t can be achieved by law; and an ancien in which from antiq-
apll)()m:}?mefn For example, if there is some gro;'le nan memory o the
; re ... : .
o'f aV;’; o ohas been prohibited, and there is n; thl: owner would justly
oy umltrlllg custom must be held as a law, an be done by law; but an
fio?tr?ir}}rl’is v:i;d animals. This is clear, because this can
efen -

by law can
; can be done

i he force of law: therefore, Whaf in human memory.
ancient custom has the for ary of which is not in hu

. H ountain
ntering on his m:

»38 he is acting lawfully,

. T
be done by an ancient custom the co‘fi:) arrest those €
e cient custom .
Hence if it were an an ‘ d he does arrest them,
for the purpose of hunting, an law said
because the custom has the foi;e (l)d can make such a law, as }:lsl;bemo thc;
€ King uke of Alba or
eventh, I say that although i - the Duke o X
thsr. is, about {he apportionment of wild anl;nals’ such are not legislators,
at is, a . ecause N

; . roven . 40 nitis
magnates®® cannot do this. This is p e l;ws, as can the king.*® Agai o

that is, they cannot on their own m  therefore, a lord cannot app
\ because all wild animals are common; ds for hunting,”! unless
s ecafutslf himself. “He cannot set bou; i no memory to the

1 to y : ich there is
priate any of them : of whic that
. stom, dparents
m an ancient cu . my grandp.
e possesses it f:ro ay not be said: “I have heard it fromthe};lgit would it would
A Thl(ljs . }r::u{t on such a mountain” — because Hence, I say that they
cveryone used to f which there is no memory. ancient cus-
not be an ancient custom o to themselves except from an

iati ild ani-
ake laws for the appropriation of wi Lant
since wild animals are com

. : imals
cannot appropriate wild anim®®
tom, because it is tyrannt dom to hunt,
mals against the people’s free

fend this freedom. . o
Indeed, princes Shozllgl;i;l;ri:i fs etr}ie case that a lord may not simply app
Eighth, I say that '

bout
ake some statutes a

. imself, he can howevt?r m ake them);
priate wild anfmals 1o '}rilm(sif they are not fitting, he cfmlw(:t‘::c destroyed
hunting which are ﬁtt::oincil can do in order that hunting n

“which is what a town

com-
i n but for the
therefore make laws, not for his ow

742 He can
and ended.

“wi unds,
to prescribe that persons hunt ‘with greyho

: 4“4 can-
for instance, But he
mon advantage,

y C.
but d nets, since llmltlrlg 1S thallstcd b thes
not ferrcts an >

ee ne. bserved
dom to hu - T S
not entirely remove fx statutes of this kind what is right
. that
Ninth, I say

a that more
th i ignity f each one, so t
proportionately; is, according to the dignity o

) ; ‘t, . t::r and more noble persons.

i is gi to grea

licence is given
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Consequenter dico, quod illud quod potest fieri per legem et cox3sue.tudm<?n3
antiquam, potest fieri ex pacto facto cum populo, ita quod aliqui domini

aliquis princeps facit;
hoc intelligendum es

quitale las alcabalas,

et tunc volenti non fit injuria. Sed
t dummodo compositio non sit violenta, utputa quod
psum, populus non audeat aliud facere nec aliter quam
sed oportet quod sit voluntari

a, vel quia subditi accipiunt majus
m, vel quia gratis volunt placer

e domino. Tunc domini possunt uti
ate venandi et custodire venationem.

" 6.— Restat respondere ad argumenta q
ad probandum quod possunt habere ven
arguitur: quia aliqui domin; ha
illis totam
omnibus p

uae domini vel alij pro illis fac%uﬂt
ationem et custodire illam. Primo
bent donationem a rege his verbis: quod dat
Potestatem quam habebat in vill, quam dat alicui domino cum
rivilegiis et conditionih, !

tione et dividere eam: ergo et domi-
Opriare venationem: ergo et dominus, postquam
rex dedit magnati totum do

minium quod ipse habebat quando dedit villam,
¢t et consequens potest Prohibere subditos 4 venatione,
1272/

nus. Item, rex poterat sib; appr

Ad hoc responderyy muly

o clarius
Cum potestate regia etc.: djs

tinguo,
C

quam ipsi arguunt. Domini habent villas

etdico quod rex duplicem habet potestatem.
Una €St potestas quae est OMmmunis ipsi regi et alis, jra quod est potestas ut
est privata PEsona, ut potestatery quam quis haber }
etiam rex. Alia est porestag Propria et Praerrogativa ip
in aliis, ut potestas imponendj tributa, sjs
et limitare libertagey, Populi. Unde ¢
non haec secypg
ii latam 5 lege, no
dico quod domin; p
quia facere leges est Praerrogariy, regis,

possunt illas facere, Secundo dico, quod licer rey, Possit facere leges de venatione,

non tamen debent esse Miquae et irtationajeg, Etiniqua esset lex s; appropriaret
sibi illa quae sunt communia, ve} alteri, Sjc potest facere legem de los ejidos

sius regis quae non Cé.ld.lt
as y pechos, et remittendi homicidia
i domini habent potestatem regiam, est
% quia dominj non possunt remittere
Pueden perdonar [ muerte de uno, sed
on habent totam potestatem regiam,
€t qui sunt subditi illj ur domini non

que s¢ rompan, sed non potes; appropriare alicyj
€rant communia; como las me ;

120 de log e dina del
Campo para que los Tompiesen, sed Quia hog: € los ¢jidos de Medin.
illud. Unde cum venatio sit co

visum

) fuit esse iniquum, revocavit
Mmunis Omnjhy

, licet rex bene possit facere
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' done by law an lords can
t what can be -so that some lor
Consequently, I say tll::;,ment made with the PCOPIC";(}: tj) hunt them, by
a
canbe d'onc fr(')lrcxll :;lirfals to themselves and bavi: grilvc a certain amount of
appropriate wild a le and contracting to nting, e.g. deer.
sgrecing on ths WI;h itrilf)r%:r;o have an exclusive rlght oill: ‘ilt’u;i and then no
money (0 the peop ; al prince does this; “pay the duty derstood only if the
I know that an occasl_‘;ﬁn ppeo ple.% But this must be lfl‘rthc lord himself the
injury is do.ne totav‘i):lentgin such way that bet;ausei:; than he wants. But it
agreement is no ; hing else or otherw. _ ster benefit, or
people may not dare : (;lioba;cztuse the subjects receive ‘: gl(r;ds may use that
;)n“St e KOqun talr})',’v::llltl to please their lord.¥” In such cases,
ecause they free

- ing. their
freedom to hunt and may rCSttrll:«::t 3;2:::%13 which lo_rds’ - t(i)rtxher;i(;srl, it is
6~ We stll muse an;w:rthcy can hunt and e h}l::se wg(;rds: that he
behalf, make to Pm‘c,le ltl :lm a donation from the king 1“: which he gives to
argued that some lor sl aawer which he had over an esta ;rue appropriation.
i giving t/m.n the wh'o 'elPe: and conditions necessary for .a and could appor-
some lord with all privi ligt estate make laws about hunflngcould appropriate
s he Ying could zn lt :d also can do so. Again, the kl:id consequently he
tion lt Theref:orex ltf ?I‘}c:ercfore, the lord also can do sl?in has given him the
hunting f.bf hl{nse b.'ects from hunting — when the hirrgl the estate.
can prohlbl.t }.us subj; h he himself had when he gave “Lords have estates
whole dominion Wh“.: re clear than their afgumentl.dn has two powers.
To this the answer N I.nol distinguish and say .that d(lic otghers, power as he
vich royal power, th-h_'; is common to th,e king an ton estate, so also does
There is one power whic anyone has power on his ow. ogative of the king
2 private person. Thus as anyone, ¥ PP P e the power of impasing
the king. There is m.Oth;r ps not occur in others, 1 lkelih : li)cidcs and limiting
himself, a power which ks as well as of pardoning o:ler it is the first and
tributes, “aSSiz;s;n d :;;Tes, Hence, if lords have royal power,
the freedom of the p :

ot tlus S€ d \" (1 I)C(:allse l()] S Callllot remit thc Punlsh q
d
Con Po Y ment re ulxed

,”%9 as only the
ide, “they cannot pardon the death of anyone
by law for homicide,

al power, be-
have complete roy; bject to
that lords do not . who are subje
ing can do. And ’ ihs: d rerogative of the king artl}:i thglstehough the king can
cause to make laws 15 mgkc them. Secondly, I say ?)e’ wicked and irrational.
him, like lords, cannot these must not, however, riate to himself or to
make laws about huntl{lgl;ed if the king were to approp n make a law about
And a law would 1?6 h are common. Thus, the king ca
another things whic

Puh]] (IS dley bC ploug}led, but hC Caﬂnot appOItIOﬂ t-henl to
that
(o} lan 3

an (8] Wll()"l ‘]le meadows W omimon; 1 (4 l‘[s Whlch
y() 0O l kc th g
l d s were € m >
al t

he made of the publictlhaf: o
them,”s! but because thi

ma del Campo in Order g}‘
(s} (< e, p

d it.>? Hence, be-

med to be wicked, he revoke
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leges de venatione, non tamen leges
domino, quia non esset lex rationabili
venationem prohibere nec sibj

Ect si objicias: quia rex alicy
et dux potest idem facere,
diximus supra quod licet

‘per quas appropriet venationem alicui
$, et per consequens nec dominus potest
appropriare.

bi custodit nemora et venationes sibi soli: ergo
Postquam rex dat ei suam potestatem. Respondeo:
sit venatio communis, non tamen debet ad omnes

ad regem quam ad priva

facere, modo rationabiliter faciar, Quia si omnia loca in quibus est venatio

tyrannis, et intolerabilis esset talis lex, sicut si

, esset intolerabile. Unde

qUiml'; rex potest hoc facere, ergo et domini
possunt. Secundo dico, quod rex non potest facere nisi rationabiliter.

7~ Secundo arguunt etiam domini: dago quod de jure communi sint fe-
rac commux.lcS, tamen ferae quae habentur in custodia non sunt communes,
sed appropriatae, quia ipsi faciung sumptus ponendo custodiam /273/ ad hoc

quod nullus venery, Y que prende a los que cazan, et sub-gravi poena quod
flagelletur qui captus fuerit venando,

v Resp.ondetur quod hoc est mera calumnia, Leges non dicunt quod ponatur

» NEC isti coercentur a custodia, sed
ferae coercentur ab illa, E ;.. 4- d non est aequum, quia custodia
ed custodia vocatur quae ponitur
: € exeant, sicut olim ab aliquibus
magnatibus solebat fier quia obsideban, femus; pero agora quierenlo hacer
todo a costa agena. En un cercado hon nego quin possint custodire feras y
penara los que las cazen, quia hujusmod; £

€rac sunt appropriatae et non com-
munes. Sed quando ferae Sunt commypes pprop

sum illam habere in o i nem et ponere custodiam, saltem pos-
. b Dacdio et monte meq quem ego plantavi, et ponere
custodiam et prohibere venationem sjcy, cessionem ;

> POSsum hap,
Respondetur ad hoc ex ipsa | abere custo

refert venationem exercere in

lignorum. Ergo in illo
diam et prohibere illam.
quae disponit quod non
alieno, quia licet mons sit

©8€ SUperius habje,
agro proprig sive in
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i indeed en
cause hunting is common to all, even though the. klxlnf Car:nlxrlld make hunting
bout hunting, he cannot enact laws through which he v ble law. Conse-
ahout - g(;f some lord, for such would not be reasona b ool
- ptrlopert'yth r can a lord prohibit hunting or appropriate it tomethre or
‘l“[iﬁdy; fI_I;olu :bject that the king keeps groves and hu;:{:ii ;ogives b
himself, and therefore a duke can do the same when ; hunting is common,
own po’wer, I answer: we have said sbove that al;hotlilgis is not reasonable; but
still it should not pertain in the same way to all; for :vate men. Hence, I say
the fact is that more belongs to the king than to gr it reasonably. For if all
that the king can indeed do that, provided e would be great yranny
hunting places were to be fenced off !)Y the ] Eg’ ould fence off hunting in
and such a law would be intolerable, just as if he Vr that he prohibit hunting
places which belong to lords. However, itis tolem]? ctha many towns as there
in two or three places. But if he were to extend this fto a(s) lution, / say that this
are lords, it would be intolerable. Hence, by way o rcsthe lords.
does not follow: the king can do this, therefore S;_’ canthe common law wild
7.— Second, the lords also argue: granted tha,t om als which are kept in
anir‘nals are c(;mmon property; nevertheless, Wﬂdkamxir:l them). For they go
captivity are not common, but owned [by those | eePc Elay hunt, “that they
to the expense of posting 2 gut: . inhore(ireerr tb}leact:;;:r:d hunting be subject to
arrest those who hunt,”? and that who .
the severe punishment of flogging. .
The answer is that this is a mere de;lei}:gl o ant b
. co ,
;gllll:r ;uanrl;ybbuet Ix)to isst:v‘iil?ig:lnrilxsrtlatltl::}clich are coerced by it. And so I say that this

s hi d lest others
is not th e. because that is not called a guard which is posted e
0 € same,

sy ild animals when those
hunt. But a guard is tha which is posted for the v:s in the past some mag-

st .
same wild animals are coerced lest they escape, jus they want to do it all

nclosed a grove. “But now 1 imals
W ntheyc w1danmal
nates used to do, he »54 T do not deny that they can kcep
at someone else’s expense.

. . f
»56 hecause animals o
“ »55 %,nd punish those who hunt them,
1n an enclosure™ “ana p

i imals are common,
.. mmon. But when wild anim don
thlls l((imd oe Ow;i‘oipa;i: ::);ei(r)x to himself, although he may post a guard o
alord cannot ap : . ,
i S d mountains a
a mountain. d that in common lands an 1
. " gl’al'ltc N l tI can do
8.— Thirdy tbqr;’t-iul:—unting to himself and post a guard, Zt C::sbmh st
lord cannot approp untain and land which I have p!afltcd, an rrees. There-
that in my own r}?'(l,)'t hunting, just as [I may prohibit] cut.tlngI can place a
 guard and pro ulmla'jn on which I have established hunting, Pt
fore, in that mo

d and prohibit it..
gug'.om the law mention

whether the hunting takes

on. The laws do not say that the
. nor are they coerced by

4 is 1 i t matter
ed above, the reply to this is that it doles ,noFor A=t
place in one’s own field or someone €ise's.
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domini et ibi ponat feras, nihilominus ferae si jbj capiantur,

ita sunt capientium
sicut si mons non esset suus,

postquam ferae sunt communes,

9.-Quarto arguunt: quia utile est subdits ipsis prohibere illos a venatione
et piscatione, quia multi sunt qui perdunt tempus, et omittunt agriculturam,
y dejan de ganar de comer por andar a caza; et dominus debet procurare
utilitatem suorum subditorum: ergo bene facit arcendo illos 1 venatione.

Ad hoc concedo antecedens, et nego consequentiam, quia dato quod sit

N potest dominus cogere illos ad illud, quia
s quitarles la caza. Nec exspectat ad dominum
ua utilitate. Non enim dabit dominus nummos
colendum agros, etsi egeant, licet hoc sit c.olf-
d curent. Secundo dico, quod illud non est llis
libertatem, quia libertas est magis utilis quam
$ est agricolae habere libertatem venandi toto
quam quod laboret y gane de comer. Unde postquam
12741 gravem injuriam, nullis certe argumentis nec
t dominj defendere quin peccent mortaliter arcendo

consulere utilitati alterjyg cums
agricolis ut emant jumenty ad
veniens agricolis. Ergo necaliy
utile, postquam tollunt ab eis
illud bonum privatum. Meljy
anno, licet nihjl venetur,
in hoc faciunt illis tary
excusatione se possun
subditos a venatione, ‘ )
10.— Ex his quae dicta sunt oriuntyr aliqua dubia. Primo, quando domini
legitime custodj i ita quod legitime sunt eis ferae appropriatae,
2 et immemorialis, vel ex rationabili lege,

moderata pro qualitate re;, Debet d
munis, etideo nopn debet esse

Poena gravis er a¢r,
ut dicit Cajetanus e¢ Silveste

0%, quia esset maxima tyrannis,
. Sufficit quod so}

non alias poenas et flagella, qu;
commune, i
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[—
ild animals there, neve
: to a lord and he puts w ing them just as
thoughiefl :}I,l 0“1;:3112:1’::: f:)ken there, they belong to ti‘]z ?;i:acl:mmgmo N
C .
?:lllfloun(t);in were not the lord’s, and ﬁl?ﬂ(eif?::? those subjects themselves
¢: that it is for the ben re many who waste
9— .Fo.urth’ th? af ﬁunting and fishing, becauée'thefeiause they go hunt-
to prohibit them fro tk, “and do not earn a hvu}g biects. Therefore, he
fime and negiect farm "(‘;0 ’vide for the benefit of his subjects.
ing,”*® and a lord should pro hunting. For, granted
does well in keeping them fromdelrlxt and I deny the conseql;ence. h(e)rr;lgto this
he antece rer, force t "
[hln 'anljwer’f{sc Zﬁiﬁer:o: to hunt, a lord cannot, gov:ie:: l.them of hunting.”
at 1t benefl1 « h h is to ep f thC»
. . . them, “whic k out for
fNOr t}(lils s done cht:lt1 :(I)(S)srcioaloflg with his own advmtggr;::?: buy animals
Or docs one expe ’ o . oney to ‘s of
1l not give m: although this is o
benefit of another. For a lord wi e need them — isis
) ir fields, even if they ne . ds] provide fo
umente) 1o PlOfW th::sr f:ll?he:efore, neither will they [l‘z;lio;or tlf:c subjects,
beneﬁ.t for the Sarmd[ . I say that this is no't advantzgem is more beneficial
anything else. e?lzz il;vay their freedom, since free o 4. It is beteer for a
when the lordj t hiech is lost [when freedom is cxercieth(;ugh he may hunt
than that goo fw dom to hunt all the year ro’l,lstold, evee when in this they do
farm.cr to have }:e: he labor “and earn a living. thjl c;t with arguments of
nothing, than tha their subjects, certainly lords can v;ly by keeping their
such great ga;m ;otheﬁsclves that they do not sin gra
excuse, so defend . s legiti-
subjects from hunting. e from what has been said. First, w%lt_?rf:l ;l:t);ly appro-
10.— Some d‘}’lubti. irgxslt; ::ch way that wild animals are legiti
mately preserve hunti

fr rea-
i 'al custom, or

th 'ther from an Old and 1mmemort om a f€a
i €l

priated to them,

C le the q €.
f an agrccmexlt IIladC WIth the P p >
:lble law, or rrom 0} uestion 1S

. ing with some penalty, “up-
to restrict hunting wi e 2 hun-

whether it is then 12‘”2“:};‘: ,;:,}:;2:‘ the first time, and the second d
der pain of a thousan .92 : ' is right to hunt
dred lashes to one huflung(.)therwise a lord could not lzelepsllllil:l'g be moder-
The answer is yes, sm‘;cht. Second, I say that the per(; Lyould consider that
nor would he have an)}’lf icter of the offense. The lor ;d not be severe and
ate in line with the ¢ arand therefore the Pcnz.ilty Sh?rumm%o de Vio, O.P.
hunting was commol, # great tyranny, as C‘*!etanM(az(;ouni, O.P. [ca. 1460-
crucl, for such wO‘Sl Ivester (i.e. Silvestro da Priero ieces of silver® and no
(1469-1534)) and Sy ugh that they pay two or three p nical. For I do not
1523]) say.®* It is eno d floggings, for this would ?)c t)’ralfl‘ rdship for people.
other punishments ancommon could be changed into a far eople it should
know how what wtilsc punishment becomes a hardship for p '

Wheﬂ, thereforc’

not be imPQScd’
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1'1.— Dubitatur etiam, dato quod venatio sit legitime prohibita, an qui
capit feram legitime custoditam et prohibitam, teneatur ad restitutionem.

Re.spondetur quod si ferae sint appropriatae secundum formam legis com-

munis ita quod sint muris obsessae, nescirem aliud dicere nisi quod tenetur
ad restitutionem, quia idem judicium est de illis sicut de animalibus muratis,
ss:i]icet gallinis et etiam cervis nutritis jn domo, quia jam ferae illae habentur
sicut mansuetae. Secundo dico, quod si ferae non sint obsessae, sed est pro-
hibita venatio ex antiqua consuetudine, ita quod ferae sunt legitime
appropriatae, tunc credendum est quod populus non ita voluit feras appropriare
dominis, quod si capiat cuniculum teneatur ad restitutionem. Unde non
au.derem hoc dicere, maxime quando non est grave damnum, sicut si aliquis
eXIret onustus cuniculis, quia tunc bene teneretur ad restitutionem. Sed si
Capiat unum, non teneretur ad restitutionem.

12.— Sed dubitatur, quando dominus habet cervos vel alias feras obsessas,
ct.excunt ad segetes et faciunt multum damnum ipsi populo, quia triticum et
alia vegetabilia destruunt, an dominys teneatur ad restitutionem.

Respondetur quod etsi ponatur custodia, nihilominus si fiat damnum,
tenetur de tot.o damno. Y antes ha de ser mas que menos, quia revera raro vel
nunquam faciunt completam restitutionem; quia si eligunt duos homines qui
pensent dan}num, semper potius favent domino, Sed quid si /275/ dominus
non vult restituere? An possic agricola capere cervum: Dico quod sic et occidere
illum, nec tenetur ad festitutionem, !

13— Dubitatur ultimo. Dixjmys quod vel ex lege rationabili, vel ex antiqua

:o‘:lsnt;ettil;ixer’xzc\;ctl atr:xl :)::Z fi(;to cum populo. possunt domini arcere subditos

2 venatdon ! * =11 c0sa suya bien la puede el sefior arrendar a
gu m con tlo.ne quod ibi nop venentur. Sed dubium est quando non

constaret de hoc, an liceat €is venari, !
Respondetur quod cum ferae si

verisimilius it oo U ferae fit communes de jure communi, et cum

' q omini faciant injuriam subditis quam econtra, dico
quod bene faciunt venando, Itaque quando £ b . :
arcentur faciunt magnam pernicj e

in favorem populi; e sjc dice
quando libere potest,
considerandum est [quo,
ita rigidae ad illa custodi
essaria ad usus humano

essae vel quae legitime
tunc pracsumendum est jus potius
od debet et potest populus venari
fte meritorium. Et in summa
8nis, quod non debent esse leges
odiendas oves, quia ligna sunt nec-
Possunt haberi. Ira ferae sunt tales

d] dicebamyg del
enda sicut ad cust.
S, et aliter nop
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that hunting is legitimately

11.— There is also a question whether, granted nfully kept and forbi dden

prohibited, one who takes a wilfl ar.limal which is 1
im, is obli e restitution. .
m"}'lllltl:nssz}il ?sefht; zrfmvl/(ild animals are owned according t?dthztfzzv(v) gft‘l;f
common law so that they are encompassed by valls | v’vt(::iionn for the judg-
thing else to say except that he is obliged to make r.est:ll R ' chickens and
ment is the same for them as for [other] vYalled animals, ég-ar 1o a5 tame.
even domesticated deer, since now those wild amlm"‘tlfl a:re}:uiting is prohib-
Second 1 say, that if wild animals are not fenced, but. : C“t 1 owned, then we
ited by ancient custom, in such way that Fhey are leglitll:l-na irz'l als to belong to
must believe that the people did not wish these w N anould be obliged to
lords in such way that if one were to take a rabbit ct‘;,l' especially when
make restitution. Hence, I would not venture to s3y l;;adgd down with
there is no serious damage, such as if one were to go out sitution. But if he
rabbits —for then he would indeed be ot?l.xged o m:kke rc:titu tion.
take only one rabbit, he would not be obliged to make re

ild animals
12.— But it is a matter of doubr: whena lord has deer or other wi

to the
enclosed, and they get out into planted fields and do much damage

the lord is
populace inasmuch as they destroy wheat and other crops, whether

Ob'?;o’xzdaz;:ietf::‘::f&ough a guard was posted, Stiil}’, if c}::ligf ieci:z:;
he i obliged for it all.®* “And it ought to be more rfxthgrf: rair; [ e;plé] e
indeed rarely or never do [lords] make full rcstltutu;: :1 if Sfavor <chod
[between] two men, who will pay damages, they rather b a)rfl o e
 But whar if a lord does not want to make resn.ﬁlfnon.d o eod o
[that lord’s] deer? I say that he can and he can kill it an |

m;l;e rcs'?;::.tri: iI:a final daubt-; we have said that either from a reasonable law,

or fIOIIl an aj ICCIIlcnt m w. tlle eople,
iol’ll an ancient Custom, g adc 1[}1 p

:ls <an restrict tllcll sub|CC[S fron:l llulltlllg, or llmlt l]untl[lg. 1‘ lOId
: WIth tllc Condltlon that tl]ey

»,
ts
s to some tenan o
can rent a property he o‘t:moc when this would not be clearly stated (7
t occurs V ;

. But doul \
rcl:r:si:z‘i:tt ;11; Zl:c) vliould it then be lawful for them to hunt

law, and since it
] . imals are common by the common .
. In answer: Sines v;’;l:(lism:o injury to their subjects than vice “z:ﬁr“i:a, I i;s:ZJsthzr
it more hkc!}' th?t ¢ in hunting. Therefore, when enclosed 1 :hnen . ri’gh .
they are acng ngl?dmatcl)' fenced in, do great damage to peop'e that the.
those which arc g favor of the people. And thus we must say

muStl bchpr‘;:ls:r:ne:ii cl:n hunt, when they can do so freely, and this would be
people sho ,

i id with regard to
one should consider wha‘t we sai
quite laudable. I sun:::zc them should not be as rigid as those :.)e i);:)s:gr;i
woods, hat lawsozgm necessary for human uses, and they cannot
sheep, because Wt ‘ | |
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quod non possunt creari ab omnibus. Ideo semper praesumendum est quod
ferae de jure communi sunt communes, quantumcumque custodiantur, nisi
arceantur muro, vel sit antiqua consuetudo, vel pactum factum cum populo.

Et nihilominus jus commune adhuc est interpretandum in favorem populi.

Nec excusatur dominus per hoc quod ipse creet silvam et feras in campo, quia
clarum est quod naturaliter ista non possunt creari nisi in campis.

De piscatione et volucribus est dicendum sicut de venatione dictum est. De
fluminibus non ita jura loquuntur quod sint communia; sed tamen flumina
publica ut flumen Salmanticense est commune omnibus civibus Salmanticae.
Unde nec possunt dominj appropriare s

ibi piscationem, quia hoc facere est
contra jus naturale. Deberent dominj considerare quod subditi sub illis non
sunt pejoris conditionis

quam sub Iege, et tamen reges non facerent tales
extorsiones: ergo nec ipsi domini debent facere.

Articulus Secundus

Utrum sit licitum occidere homines peccatores.

1.— Respondet sanctys Thomas
perniciosos, id est peccatores qui s
Patet, quia sicut quando manuys
ergo licet occidere homine

per unicam conclusionem: quod homines
unt in damnum commune licet occidere.
Nocet toti corpori licet abscindere illa, ita

™M perniciosum et nocivum communitati.
1276/
2.— In hac materia de homicidio muylta sunt consideranda. Ft ut ordinate
procedamus,

arguitur contra conclys;

. onem sancti Thomae: QOccidere hom-
Inem est contra praeceptum decyl

: ogi, Non occides: ergo non licet hominem
peccatorem (Tcmdere. Patet consequentia, quia homo peccator est homo; et
non licet oc.:c1dcre }.mmincm: €rgo non licet hominem peccatorem occidere.

Pro solutione hujus argumenti est dubium iner doctores, quid prohibetur

illo praecept. 7 T .
illo praecepto, IYon occides, et quomode intelligitur; an absolute et generaliter
prohibeatur occidere quemcumgque hominer,

3.— Respondeo quod de hac materia, - scj
praeceptum, sunt opiniones, P

rima Opinio ¢
quod illic prohibetur absolyte omnis occjsj
sive boni sint, ita quod quaecum,
quacumque auctoritate, sive publj
bet intelligi ut jacet:

licet quomodo intelligatur illud
st Scoti et aliquorum sequacium,
0 omnium hominum, sive mali,
un.ocqs,o hominis absolute prohibetur
ergo deber Cai §“.,e Privata, quia praeceptum illud de-
i 8 t intelligi tam g homine innocenti quam de
nocente. Prohibetur €rg0 quaccumque occisio < inno am |

0 stve hominis innocentis sive
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) d by anyone.
otherwise.® So wild animals are such that they cannor be created by

the
. : are common by
Therefore, we must always presume that wild animals

¢l

d by a
less they are enclose
commion law, howevermuch they are guarded, un ZS: wit})ll the people [to the

. Ct ma .
wall, ot there is an ancient custom or a contra hould be inter-

¥ up to NOwW S
contrary]. And, nevertheless, the common faw pd by the fact that he may
preted in favor of the people. Nor is a lord excused Zlear that these cannot
create a forest and wild animals in a field, because 1£18 :

naturally be created except in fields. e same as was said about hunt-

About taking fish and birds, we must say the sh e common; but [there
ing. As regards rivers, the laws do not say that -t e(;yis common to all citizens
are] public rivers, for example the Salamanc.a rlvf hine to themselves, for to
of Salamanca. Hence, lords cannot appfOP“ated E le gto consider that those
do this is contrary to natural law. Lor(.is. Sho}llll t;ll: oo i be undera king;
subject o them are not in aWa(l:f SC Coﬁd(::t(:):ttioi:- thc):’refore lords should not
and yet kings would not make suc ;

make them either.

Article Two

Whether it is lawful to kill sinners.

it i to kill
: son: that it is lawful :
L— St Thomas answers with a single conclusnon.t }tll;aco o This i
niciou is si do damage to mm Ly
pernicious men, that is sinners who b e body i islawful o cut

clear because jus as when a hand is hﬂ:futsh e harmful to the communiy.
it off, so it is lawful to kill a man who is dang; hings must be taken into account.

2—In this mateer of homicide me?y the conclusion of St. Thomas: To

i iti d against £ t
Iﬁlpmceed.m Zl;:it:xr;—tg izr;gg;mfnd of the Decalogue, “Thou shalt no
a man is ¢

ill asi man. The consequence is cleaf:
lgill;” thercf:o?;lit is. n;;t :arv::unl. :; 1:?{ ?ss::)ftullawﬁxl t kill a man; therefore, it
ecause a sinful man ; .
is not lawful to‘kill y sinfll: T}?;;a is doubt among the docto.rs‘abmll)te ‘Z};zte:j

In solving chis argume::l& «Thou shalt not kill,” and how it ;;l:o
prohibited b.y the Conzimcne;ally forbidden to kill any man at d.is - be un-
stood. Is e simply an bg ut this matter, i.e., how that commaﬂs tus [1266-

3= 1 anwer Sat (i)ons. The first opinion is that of [Duns] Sco oo bidden
derstood, there are ? I}),‘llsl followers: that by that command there ; i ot good,
1308] and some o every killing of all men, whether they are blic or pri-
without qualificaon E o by any authority at all, whether P derstood lic
so that every kxlhr}g (:)iddcn, because that command must bcdun N .
vate, is abso‘.uteb;s: lr)e understood about both an innocent and a gtt
erally. Thus, 1t m

y i S
I Ilct OIC. an klll‘llg Wllatelcf, Wllﬁdle[ Of an ‘llanCCﬂt or Of a gullty man, &
Cf ) (=
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nocentis. Secundo dicit, quod infertur ex hac propositione quod si in aliquo

casu liceat occidere, est per exceptionem factam et datam a Deo in lege, sicut
si Deus absolute prohiberet comedere carnes,

comedere illas, nisi Dominus exciperet. Et ideo dicit quod sicut Deus in veteri
lege prohibuit comedere carnes porcinas, taliter quod tunc non liceret alicui,
etiam in extrema necessitate existent;

i, sine exceptione facta ab ipso Deo,
comedere carnes porcinas, ita dicit quod in nullo casu licet alicui occidere,
nisi in casu excepto a Deo. Tertio, infert ex hoc quod nunquam licet occidere
nisi in casibus expressis a Deo formaliter in scriptura sacra, sicut si quis occideret
adulteram, blasphemum etc., qui sunt casus excepti a Deo in lege. In aliis non
licet occidere nisi ex exceptione; sed non habetur exceptio nisi ex sacra scriptura:
€rgo nunquam licet occidere nisi in casy excepto a Deo in sacra scriptura.
Quarto infert quod non licet furem simpliciter occidere, id est illum qui non
est aliud nisi latro de cien ducados, ita quod solum pro furto non licet furem
occidere. Patet, quia iste non €St casus exceptus in scriptura sacra. Sed fures
puniebantur alia poena,

i scilicet quadrupl;, que pagasen cuatrotanto et non
poena mortis. Breviter pro nullo furto ficet occidere furem secundum Scotum.
Et eadem.rz}tionc nec adulteram nunc licet occidere. Patet, quia licet Domi-
nus excepit istum casum in veterj lege quod adultera occideretur et lapidaretur,
tamen /277/ illum revocayj

itin nova lege, ut patet Joan. 8 (v. 11), ubi Christus

non liceret etiam infirmis

non condemnavit adulteram, Q2 postquam adducra fuit ad illum, dimisit

permittunt occidere adulter.

. 4"T Sed contra hanc opinionem Scot; sic intellectam, quia defensores aliter
mtc“‘g‘mf’ arguitur primo argumento Doctoris. Illud quod est per se bonum
et lal_ldab'le’ non prohibetur jyre divino. Sed interficere homicidam et
Pl'Od.lt.Ol‘Cln est de se bonum et laudabile, ut Doctor probavit, quia est
perniciosus communitati, quia de jure naryral; optimum est quod unus homo

iatur ne 3 . i .
MOIAtur ne tota communitas peres, Dicere ergo quod illo praecepto illud
prohibetur, est absurdum, qy; . .

;T lncet.x(;on dnxx.ss;:t, occidite .homi'cidas €t perniciosos, nihilominus liceret
0s occidere, quia lege naturali consgage Poterat nunquam illud esse prohibi-
tum, quia illud est pe

r sc 13 - . P
" bonum, et bona non sunt prohibita jure divino, sed
mala: ergo illud nunquam est Prohibitum 4 D,

Praeterea, vim vi repcl_lere semper fuit licinym jure naturali apud omnes
gentes; sed non possum aliter me defendere

h . 4am occidendo invasorem meum:
ergo non prohibetur illo Praecepto occide v

.. '€ invasorem, et per consequens
nhon quaecumque occisio hominis jlljc prohiberyy » €t per conseq
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i osition is
hibited. Secondly, [Scotus] says that the inference fron} t:igzloepand given
B otifinsome case it is lawful to kil i is by a legal exceptio ing of meat,
i a C'?Sg;“clls uld without qualification forbid the eat Gi e
F’y God,j uStaE l1 vfﬁﬂw;en for sick persons to eat meat, u(;xl.essth M Law
e :)(:cte :iojl And, therefore, he says thaF just asdG‘:)t 1; that time be
%::E::: the eiting’ of pork, in such way that it woulkw?thom an exception
lawful for anyone, even in extreme necessity _t° eatp 02 is it lawful for anyone
made by God himself, so [Scofiuts)] Séysdt hTa;x;:ldm[)sttus] concludes frcém ;h.ls
ill, i te od. ’ . od in
E:Itl lnlt’ il:ﬂ:rseﬁ:\:glsle te: Eﬁ, exczpt in cases formilll)’ n:el;tﬁ:::ht;z’ner, etcs
Sacred Scripture, such as if one were to kill an ac:hc?ec:s’es it is not lawful to
which are cases excepted in the 1’;13‘” bthe;r(e)di; I:0° exception unless it is fron;
kill, unless from an exception. But 1 unless it is in a cas
Sacred Scripture. Therefore, it is never laWﬁlllq t(ESl::lcl)lt’u?] infers that it is not
excepted by God in Sacred Scripture. Fourth, _Cf“ f one hundred ducats,””
lawful to kill a thief, that is one who is only 2 thie ?;h] a theft. This is clear,
so that it is not lawful to kil a thief only for.[su re. But thieves were pun-
because that is not a case excepted in Sac(ric:;d1 ;Zﬂg;“at -they pay four ti‘rines :s
i M at is, qua 4 . ording to
i}:fgxmt[l;sagl?h:tzlii;glzdthnot Wit‘l:’ll the death Pc“‘i:();' g:iﬁi’ ::; c reasgon,
Soons s HOtYIaWﬁd . killlla this&iiiszn'};'}t}ilseg.evident, because, ;ltlil(:iulg)l;
. . . 3 an a . e
e Tord i 1 Lo e the cas cht an s be e
soning, sil, he revoked zihat indtlh eaI:levtvr:v:iisc;swhen she was brought to
where Christ did not condemn the »

d
he apparently wante
. her, he let her go. Hence, a was
hm.l ar.xd when no one accus:: kielfed for one act of adultery, becallliiﬁn aof -
to indicate she should not ¢ laws which allow the g .

harsh. And, therefore, Scotus says th

adultress are evil. o

4. — But against this op! '

it ot 1se) we answer Wi

‘;?‘};;Stani]“;g;irx}l;?h is essentially good and laudable
. Thomas].

itor is of
shown, killing a murderer or a traitof ot
o Bt 'the Drzfl;jrbl;a;use he is dangererous for tltlh: :ho:::; mt:'-
o good and Pfalsf-'viv: best that one man die rz.lcl?er th;f:l dc: e o com.
o by D it is absurd to say that this is forbi s in
oy BT Therefor:alt pot kill”]. For although God nevsllhn R
mandment [TH0 h he did not say: “kill murderers an mm]glaw smer
the law, char's akhonge Jawful to kill them, because by na
nevertheless, it WO

be evident that this rbidden by Divine law, but
- < which are forbi ,
not good things

fore. that has never been forbidden by God.
re, |

of Scotus so uﬁderstood (for his defenders

f the Doctor [i.e.
th the first argumenzsonm forbidden by

. P :nﬁall gOOd; a'nd it is
never forbidden, since this is rather baﬁ things. There-
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hoc ar i .
T niﬁz‘::;?n il:sret Scot.us, et. .bene, quod bene licet occidere
et e di o 10;; occ1dendf 1llu'm, sed intentione defendend;
i possam, B e s u;::: t 0mas, quia etiam debeo liberare invasorem
5.— Ideo aliter érguifl;r contlim'lll1 o, A s SCOt'um.
Moyt dliquandy 2 illum. Ante legem scriptam, id est datam
' > It licitum occidere et aliquando non. Et tamen tunc nulla

nec de adultera, nec blasphemo, quia
quaero, nonne licujs, > AN posset a}hqms occidere? Dices quod non. Sed
et occidere proditorem et homicidam? Et quaero, si

. >

licuisse ; .

1icuisse:,il?o:aoz):icgfr:osnee h‘Culsset? C;erte nulla quia tunc nulla erat. Si ergo

homicidium, Unde sj licg: lmr‘guOd £10 praccepto non fuitprohibitum omne

non prohibebat tale homicz;:i(zn‘l5 riirl’on;:ac“ vta Deus excepitillud, sed qui

Item, illud pra ' praccepto, ‘

etiam ante legimezifi;ut:rlndzgf . O(ficldendo €St pracceptum juris naturalis, et

ut dicic Scorgs, prohibenur on’, ut atetur Scotus. Et tamen si illo praecepto,

tio et dispensatio facta in lege Smcsl ECCISIO’ oporteret dicere quod fuit excep-

nec lex Christi scilicer evang t;li e oSt falsum, quia /278/ nec lex Moysi

quam aliquis dixje quod di gelica est dlSP"—.nsatio legis naturalis, quia nun-
ispensaret Deus in jure naturali; non enim venit

illud nunquam fu;; thibitu;;tluralem, sed adimplere (Mat. 5,17). Ergo
olute prohibemur occidere omnes. Ert etiam
» V. 8. furem et homicidam, non qui

Jue , quia
sed de se licitum egr, Ex quo sequitur quod furem
. .Sed dato quod liceat occidere
1, sed fortassis est consuetudo

in oM nreci e
YN provincia, quod forge accepta
occidi latrones, nop tamen it
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Moreover, by natural law it was always lawful, among al! nations, #o repel
force with force.* But I may not be able to defend mysclf in any Othr Wg}’
than by killing my attacker. Therefore, to kill the attac.ker is not forl?ld en b}’
that commandment; and consequently not every killing of a man is thereby
forbidden.

To this argument Scotus would rightly say,
attacker, but not with the intention of killing him,
defending oneself, as St. Thomas also says below. .
attacker if I can. Thus, this would not be an argument agai ;

5.— Therefore, an argument is made against him in ar.lother way. Be l(:irﬁ
the written law, that is, the law given to Moses, sometimes it was lawful to

and sometimes not. And, still, no special exception was made by the Ijord,
neither for an adultress nor for a blasphemer, since it was before the written
law. I ask: could someone kill [at that time lawfully]? You say, no. But I‘_”’:”
would it not have been lawful to kill a traitor and 2 murderer? I also ask, if it
would have been lawful, by what exception would it have. been so? BY.nt()’nc’
certainly, since at that time there was none. If therefore it would h:jw_e een
lawful to kill a traitor and a murderer, it follows that not every ho.rmc.@e ha;
been forbidden by that commandment. Hence, if it i‘s !awful to kill, it 1:1 (rilot
because God has excepted it, but because such a homicide was not forbidden

by that commandment.”¢
Again, that commandment

that indeed it is lawful to kill an
but with the intention of
75 For 1 should spare the
nst Scotus.

not to kill is a precept of natural law, and it

existed even before the written law, as Scotus admits. Yet, if by that com-
mandment, as Scotus says, all killing is prohibited, it would be nec'cs.sagl 1)
say that an exception or a dispensation was made in the law. B}lt Ehls is false,
because neither the Mosaic law nor the evangelical law of Christ is 2 dispen-
sation of the natural law, for no one has ever said that God woul.d dispense ig
a matter of natural law. Indeed, [Christ] came not to destroy either the 0'11
Law or the narural law, but to fulfill them (Maszz. 5, 17).” 'ljherefore, au}l:lhi
ing was never prohibited by that commandment. And all in cornmo.rll1 o
this, that by that commandment we are not absolutely. forbidden to kill any-
one. And  also say that it is Jawful to kill some, e.g. a thiefand a n.mfder;r., nt;;
because an exception has been made in the law, b.ut because it is 0 l;Sﬁ
lawful. From this it follows that to kill a simple thief is not against D“’“‘F :}Vlv.
However, granted that it is lawful to kill a thief, it is true t}}at it is not so in . €
common’ law. But perhaps it is the custom in every province, bccau.sc it has
been by chance accepted from a false error, since robbers, but not thlevcc:l ;lrs
by law ordered to be killed. And because in every language thieves are calle |
robbers, it prevailed that they should also kill a thief; although througthh alcer-
tain lav’v robbers, but not thieves, may be ordered to be hanged. For fc. aws
Iy robbers to capital punishment. And thus, perhaps outo 1gn’g«sx
condemn o7 ¥ fkilling thieves was introduced. “Some judge

rance of the word, the custom o
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latrones deberet occidere, et ita inde manavit in omnes illa consuetudo, cum
tamen in toto corpore juris nunquam fures plectantur poena capitis,.scd.alla
poena, scilicet que paguen septenas, sed solum latrones. Unde qui primo
condemnavir furem, deceptus est, quia in jure videbat condemnari l:.itr.oncs.
Et quia “furem” in sua lingua vocabat “latronem”, sicut etiam in omni llngm
vocatur, inde est quod putavit idem esse “fur” et “latro”. Verisimile est etiam
quod fuerit factum est ignorantia, quia latrones solum vocantur crassatores,
los salteadores qui obsident vias vel qui armis invadunt; et fur vocatur alius
qui facit simplicem furtum. Fy quia latro qui vocatur solum el salteador, vowt.uf
etiam in omni lingua ille qui facit simplex furtum, inde fures pro simplici
furto occiduntur. Fy rationabiliter occiduntur, quia alias si fures scirent non
esse plectendos poena capitis, vergeret in magnum detrimentum commune,

cum adhuc vix possunt coerceri furta. Recte ergo faciunt judices occidendo
illos propter bonum commune,

Secundo dico de adultera,
tamen in aliis provinciis yr
utuntur enim jure comm

quod in Hispania solum permittitur occidi, non
Aragonae, Italia, Gallia. Sed bene faciunt Hispani,
quia leges videntur illud permittere. lj:t ad
illud esse revocatum in lege nova, miror quidem
3 Praccepta veteris legis quae non sunt de jure

et praecipue judicialia, quia caeremonialia etiam
cessaverunt. Sed de judicialibys omnes fatentur cessare omnia, et ideo
blasphemus modo nop occiditur. Bene verum est
illa praecepta judicialia j

sed lex humana quae hoc
icidam, non est propter illam
quia ila exce

exceptionem legis, Ptio cessavit; et ita jllud pracceptum de

occidendo cessavit, qui

erant indig

ni condemnandji eam, et forte
» Ut verior Opini

0 est, Christus non habebat po-
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have killed only
be deceived and to kill thieves, although he should have
began to be dec

though iﬂ
all people, even th
flowed from that to unished by
robbers, and il}llusl thet;lil:\trzzlas opposed to robbers, wc:ri:i ::::LEHenCC, the
the whole of the a}‘i:r enalty, e.g., “that they pay seven d. because he saw in
death, bu;\ by a“(:;jemged a thief [to death] was decelvce i’n i language, asis
(e ho frt i)obers were to be condemned. Aild bECa\:sﬁom that he thought
the lav'v that ro e. he called a “thief” a “robber, that it was done from
dor}e in every lag;)g‘?gv;ere the same. It is likel)f also aen”8° o block the
.duef a.ndfo;c:)nl)e, footpads (crassatores), «dl:; hlg}:‘:fg:lano ther, who simply
ignorance, X are called robbers; . I steals is
roads or who ;tta;l;:;lj:lnzr?:éause in every langl{agc };e W:::: ::;Ilng,znce it is
::i:lﬂ: l“sril\l;r . zvhicil is properly said Ofi :hthe f::eg}rl ;53:121)1)' killed, becaus;;
€ ] N .
) . imple theft. And they ) ished wi
- thlevclsf at;ei kllledoi)lrdsk“:gv: that they were not g(;lmg ;‘;) lt’s E::v thefis can
otherwise, if thieves w detriment —When up 9 " for
. on detriment . thieves fo!
dmt:;l it bvzould t?ngdtofi::ff)‘::l;z dges do the right thing in killing thiev |
scarcely be contained. » 4o be
82 : . e ermitte
the common gbOOdt. an adultress, I say that only in Spain sgslilj;,por France. But
kﬂSle(cior;ilty,nZt?; other jurisdictions, sudt;las’ Azaf;i:g the common lawilfO}rl
e an .
o ing rightly, because they ent by whic
:_hhe ?Pmlards a:e j;:“f :}‘i}t‘ 84y And with ngS:d;;) dl;aavig}lﬁdCCd wonder
¢ laws seem to - ked in the New (] ich not
i been revoke 1d Law which are
Scotus proves that this has mands of the O ds. for
. that all the com - 1y “idicial” commands,
about it. Therefo;:le,l I Sa{; aV: ceased, and csPccxall}f )udlCld to judicial com-
o asters of n,? e certainly ceased.®® But with f"-%af this reason a blas-
ceremonial” ones ha‘{c that they have all ceased, and o dicial commands
“Emdsx i ot e adlrcnillltesd It is very true that those same ju
phemer is not now .

ed to seven fold restitu-
could be re-instituted, so that a robber be Conde;:ﬁ: d 1o seven fo e her

. be a comman it is now
tion." Butn that case i \:1’0‘1[1;15:;;)6 this. Therefore, the factthzhlzzv:tt:ecause
human law, which woul .spnot because of an exception to d about killing

- lawful o kill a murdcrefd,land in the same way that commaneve reheless, be-
that exception has ccflsfﬁ ial commands have ceased. But, tlI;l 1l be bind-
has ceased, since all luli', i eror can now impose laws an.d : c);t because it is

cause the king i';lld t";'eit i:r;}::wful now to kill 2 murderer, it is n

ing, hence it is that

s law which
he Old Law, but because it is now the Emperor’s
an exception in the

ress, i.e., that the
i : ultress, 1.€.,
prescribes this. »ard to what Scotus says about the ad

i 1« e condemns
Moreover, with I8 d in Jobn 8, when the Lord said: “No on

X . cason. For the
command Wa;i;le‘;o”k; say that Scotus is saying this without r
you; neither ’

d her] were
ignify that those [who accuse . the
shed only to signify ho accused het)
vt pc i oy o i e v
unworthy to con :
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testatem condemnandi aliquem, sicut ille dixit:
inter vos? (Luc. 12, 14). Immo videtur
praeceptum de occisione adulterae,
mittat primo lapidem in eam (Joan. 8
6.— Sed an liceat modo pro aliq
quo non fuit talis poena in lege? Dic
illo qui daret arma inimicis quod
Scotum dicentem quod absolute p
solute intelligitur 01 occides,

Quis me constituit judscem
quod approbaverit illam legem et
quia dixit: Qui ex vobis sine peceato est,
» 7); quasi quod licerer illi.

uo crimine infligere poenam mortis pro
unt scotistae quod sic, ut posset statui de
occideretur. Sed quid respondebunt ad
rohibetur omnis occisio? Dicunt quod ab-
nisi aliter liceat jure naturali. Itaque dicunt quod

Praeceptum, Non occides,
7— Et ideo alii dicunt quod illud praeceptum intelligitur, non occides
aliquem innocentem nec auctoritate publica nec privata, quia sic expositum
est Exodi, 23 (v, 7) et Dan. 13 (v. 53), Insontem etc. Sed i
limitatio. Arguicyr €Igo contra istum modum
hominem perniciosum, id est hominem quj a]
legem, scilicet homicidij, Ppeccat mortaliter,
nisi contra illud, Noy occides;
Praecepto non prohibety
sic intelligitur,
1280/

> quia homo privatus occidens
ias est dignus morte secundum
€t non contra aliud praeceptum
¢t tamen ille non occidit innocentem ergo illo

I praecise occisio innocentis, et per consequens non

» quod in illo praecepto
idere privata auctoritate; non occides privata auctoritate,

. ) dum dicendi arguitur sic: Qui
occideret finocentem, quantumcumque publica auctoritate, faceret contra

illud pracceptum, Non occigly,. ergo illo praecepto non prohibetur solum
occidere privara auctoritate, quia s sic, jam sequeretur quod qui occideret
tnnocentem publica auctoritare non peccarer, Sed consequens est falsum, quia

. u > Quia si rex interficerer innocentem vel
praeciperet occidi, esset homicida,

prohibetur occidere in

Pto prohibentur duo: primum,
auctoritate; secundum,

Umque, sive privata sive publica

focentem privata aucroritate. Sed

flocentem quomgd,
prohibetur occidere

147
e 1-8
Commentary on Summa theologiae I'11*, q. 64, aa.

demn
i T (patestatem) to con p
ini hrist did not have powe 12, 14).
more true oplm}?nszi(ii‘f’wfczor;fsm appointed me ]lua'ge ozerc‘ Z:’:m a(n el
anyone, just as n¢ : T at law an sbou ﬁm
Indeed, it seems he would havi pprovec e among Y0 .
i he said: “He that is . o
mgtam: :ciltzl;r;::’”ﬁ()/roh; 8, 7), as though it would be lawful
cast a sto ,

crime for
is it lawful now to inflict the death penalty for any
6.— But is it la

‘ l i y y M fOl’
i ?T S >

: ished that one who gave 2 bsolutely every -
cxan}ple, g could t;le ::s;aitﬁlltsh :Y reply to Scotus SaYI;:ig“’El;:tu?lcfg'stoo 4 with-
t;ell%ullefi-f ilil;dv::’n? They say that “Thou shalt not

ing is for ?

law. So then they say
ici ise lawful by natural law ed by
ificati less it is otherwise i 2 case excep
ot does ot mean chat i s Tl to il o il o kill n 2 case
that Scotu

hat it is ou

- i but he also means t hought. Buty:
God th:ioll:gh wnt:ﬁ;:: vi,’do not know if this is What.sf:g;us‘;hichgis the com-
excepted by natur: g , the other opinion, ill,” is not

: ot differ from « halt not kill,
s that dﬁfﬁlg;f :;e think that the precept, “Thous )
mon one. C: 4 . ion. . 100
to be understood without quahﬁ}f;:ltolgs commandment is Lc; be ugic;iivate
. t . I1C or

7.— Accordingly, others say erson, either by pu el 13, V.

n t kill any innocent p .7,% and Danse: 19,
a: T}.lou”s;lalt' nl;)as been so explained in Exodus 2.3’1;;111tati0n valid. Against
autl‘t‘orlty,. orit »90 But neither in that way is rson killing a wicked
53, “The innocent, ?tcl; arcument is that a private P; th according to law,
that way, t.herefol'e’ o wg}?o otherwise is Wor_t}.]y of e:; other command-
man, t!'lat is to say a maf; ¢his is not in opposition 1:11 iéln yan innocent man;
commits mol’tai o anhalt not kill.” Yet he is not . gt reCiSCIY the kill-
ment but thllls ’ T houhjbited by that commandment is not p
therefore, what is pro

d.
it is not to be so understo.o

nsequcntly 1t 1S NO in thlS com-
ing of an innocent tl:az,;:;} :Vohich is closer to ?Z(;mt}'x["htiaits l«Thou shalt
8.— There is a thir ; thority is forbidden. Tha ;, inst

.11 vate au . .” But agat

mandment only klllmi?;il:; but you may by p l;ghcw;l;d:s::l{l kill an inno-
not kill by private au i €

. ent is as follmfvs: iner against the
this way of speaking thera;g;np ublic authority, would be acting agal
cent man, with howeve

ent there
hale noc kil thcrefOI:C, > th'at iom‘:;i:(siz it would
commandment, “Thou s by private authority, for if that blic authority,
is forbidden not just killing oﬁld kill an innocent man by pu ainst that
now follow that he, who wc uent is false, because _hc ' §lnnlnc¢gnigman or to
would not sin. But [he c:l::rqfor if a king were to kill an m; (r)\ot against any
Commandmem.};rhll)selidllcd,’ he would be a murderer, an |
command that he

Therefore.

the Decalogue.

other comgl‘a“g (sfy that in this commandment two
To this they

first, it is forbiddelr-l t:1)uthori
private of by public

things are prohibited:

an innocent pC]S() i all cither by

kll. l i n in any way at ', .

ty and SCCOﬂd it is ﬁ)l’biddeﬂ to klu a gudty
’ ] | ’
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etiam contra hoc potest argui,
Rocentem pro parvo crimine,
contra illud praeceptum, Np

occidere innocentem quom
auctoritate,

quia si quis publica auctoritate occideret
porque le dijo, anda para hi de puta, peccaret
n occides: ergo illo praecepto non prohibetur
odocumque, nec occidere nocentem privata

Item, quia qui occidit invadentem se,
id est cum aliter non potest se defende
peccat contra illud praeceptum;
ergo non illic prohibetur occide
isti quod iste non occidit jnyas
et auctoritate publica reipubli
ad occidendum invasorem,

cum moderamine inculpatae tutelae,
re nisi illud occidendo, non facit nec
et tamen occidit nocentem privata auctoritate:
T€ nocentem privata auctoritate etc, — Dicunt
Orem privata auctoritate, sed auctoritate divina
cae, quia lex divina et lex civilis dat ei licentiam
€t sic non facit contra illud praeceptum. — Sed
haec solutio non satisfacit, quia quaero quando dicitur quod qui occidit
invasorem, occidit auctoritate divina, quid intelligunt per auctoritatem
divinam? Dicunt quod illud inelligj quod per legem divinam licet, et sic
de lege civili. Sed conr. itur jam quod nunquam licet praeceptoribus
Hagellare disci ibus filios nisi auctoritate publica et divina.
Consequens autem est falsum, quia Practer hoc quod licet illis flagellare illos
lege divina et humana, quis obsecro diceret quod non liceat illis auctoritate
privata flagellare illos? Item, eodem modo sequeretur quod nec liceret comedere

auctoritate privata, quia quj comedit, lege divina vel civili comedit. Unde -
Patet quod solutio illa nihjj valet,

9. — Ideo reliceis opinionibys, pro intellecty illjus praecepti, Non occides,
est primo notandum quod illud Pracceptum est de jure naturali, et /281/ non

humano nec divino., Patet, quia est praeceptum decalogi;
re naturalj: ergo.

Sequitur ex hoc documento qued illud Praeceptum, Non occides, semper
fuit aequale, in lege naturac et jn lege scripta et lege evangelica, id est illud
quod prohibetur per illud Praeceptum ip lege naturae, idem prohibetur per
illud in lege veteri et in lege gratiae, et €contra, quia jus naturale est quod

quod nunquam [icy; ill
lud praeceprym fuit de j
unquam Jjc

am occidere, nec etiam nunc
ure naturali: ergo semper fuit
uisset illam occidere, nec modo.

liceret. Patet, quia il

naturale et immutabile: ergo n
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%;na person guilty of a smal.l Cng:a;
»92 he would sin against
by that commandment there
any way, nor the

person with private authorit.y. But also l’:li
someone with public autho_ﬂt)’ were tof harlot,
“because he said to him, he is the §01},° l:‘ fore
commandment: -~ Thou shalt rlllot klui." ; ifll:occr’xt person in
. illi an
is not [just] forbidden the ki Hng o o
killi :)f a guilty person by private authorlt“}’ ithin the bounds of blameless
" b - se he who kills his attacker e t by killing him, does
d /f\gam:’”ct;ji is, when he cannot defend hxmsclfexczfthcless he is killing a
efense ) nevi ’ :
* . dment. But, . by pri-
no'tl act or sin ; g?g?atgfuiﬁz?;r}hcrefom, ki(llling a: geltl::ItY person by P
erson by ment, etc. .
ey I;hori is not forbidden by that Commank r by private authority, but
" he tyth t this man is not killing an attacker by of the republic, be-
lheyb s]a))t | ::1e authority and by the public a.ut.horl:(})’ il an actacker, and
- erb yh [l;'mine and civil law give him permission But this solution is not
Causeh not o ting against that commandment. —;ills an attacker is killing
[hlfs ° e nolti acI asgk when it is said that one Who“D'vinc authority?” They
;m;)ﬁ'lc'tory- t(;xrority ’what do they underst‘«‘lind l:)lr b;’ civil law. But against
y Divine aut 2 vine law and so also s nor for
foean that ltfl Sllpermtlltlzditb 1}; Ir?:t’ll:.wﬁll for teachel'iitg}z,?:tc s:;(}iz:-ity. How-
- . ' ; |
this, it now h‘? Ogsir children except with public an o it Is lawful by both
Parén:;.tow lI;ctlut::nt is false. For, besides the fact tha
ever, this cons

would say that
hem, who, I beg you, .
ivi for them to beat t . ame way it W
Divine an‘d human law fo ivate authority?”® Again, in th? s e whoeats
the same is not lawful by pri e authority, fo

ivat ..
follow that it would not be lawful to eat by priva clearly that solution is of no

. . i . Hence,
does so in accord with Divine or civil law.

rstand this
1] 96 L. . : rder to unde
avail. Jeaving these opinions aside, u{; 0t ot that it is a com-
e .
9. —-'I:ihcreforg&‘hou shalt not kill,”. we must firs
commandment,

Divine.
itive law, either human or £
d not of positive mmands o
mafld-ment of naturil ll: ‘i:, :?;ommand of the I?ec‘?log“e’ and co ,
This is clear, bccau;mers of natural law; ttxcr; ore;halt not kill,” was always
the Deca\loglfe are that the command, “Thou d in the law of the Gos-
From this it folll owa nature, in the written law, and in
the same: in the law o f

dment under tht; léw (;f
the Law of Grace.

i Old Law and under . o

nature is forbidden B u?;il‘ltcr)v:'shihat] because the natural law is always

And, on the other hand, lie er of natural law does not change.

i att dment it is
. what is a m: ; mman
same and lmmutﬁle’ inst Scotus,?® that if by that co
.o ows agal
From this it fo

dit
ill her, nor woul

. dultress, then it was never lawful totl:as been a matter of
forbidden to kill an ?s clear, because that Commimdmenble Therefore, it was
be lawful now. This lit always was natural and immutable.

natural law. Hence, ; ‘
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Sed consequens est falsum,
illam occidere: ergo sequitu
et saltem illam occidere no
eodem modo sicut absoly

quia in lege naturae et in lege scripta erat licitum
r quod etiam modo est licitum occidere adulteram,
n est contra illud praeceptum. Item probatur. Quia
te prohibitum est occidere hominem, ita etiam ab-
rberare hominem, quia' licet sit majus peccatum
verberare illum, tamen ita unum prohibitum est
jure naturali sicut aliud, et sicut prohibitum est abscindere caput, ita et manum.
Tunc sic: Si propterea quia prohibitum est jure divino occidere hominem,
nunquam liceret illum occidere, nisi esset exceptio facta a Deo in sacra scriptura:

€rgo sequitur eodem modo quod nunquam liceret verberare hominem vel
abscindere manum et mutilare alia membra, nisi esset exceptio facta in sacra

scriptura. Quia non habeo majorem licentiam verberandi hominem quam
occidendi, quia de per se est malum unum

talis exceptio est €Xpressa in sacra scriptura:
Item, etiamsi non liceret furem simplicem
nec flagellare illum, Postquam non est ex

Scotus deberet concedere; et tamen ipse fatetur quod hoc licet, et etiam
verberare et abscindere manum: ergo etiam licebir occidere, dato non sit
exceptum in sacra scriptura. Immeo qui abscindit manum, facit contra illud
pracceptum, Non occides, quia totum quod ordinatur ad occisionem hominis,

est contra illud Praeceptum et per jllud prohibetur, como dalle de cochilladas.
Non est dubium.

10.— Supposito ergo quod illud Pracceptum, No#n occides, est praeceptum
de jure naturalj, sequi

tur ex illo quod quid prohibeatur per illud praeceptum
vel quid non, oportet considerare ex ratione naturali;

occidere hominem quam

ergo sicut licet unum, ita et aliud.
occidere, ut dicit ipse Scotus: ergo
ceptum in jure divino. Hoc etiam

quia licet sit lex scripta,

. quid non. Unde pro resolutione materiae
pono aliquas pl'O.p‘OSltl nes. Prima: Per illyd Praeceptum, Non occides, solum
prohibetur homicidium quod de 5

S¢ est malum, et omne tale et solum illud,
T€ €t ratione natuyralj

quod aliqua sunt mala quia prohibijea
referebat an sic vel sic fierent;

medere carpeg porcinas in veteri

sicut aliud; et tamen nunquam

i
}
;
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' : is false, because
he consequent is ‘
. :1 (l:aw it was lawful to kill her.

i is it so now.
never lawful to kill her, nor is 1t s 4
both in the law of nature and in che Wmtel kill an adultress, or at least
Therefore, it follows that now it is also lawial to ain it is proven: for just
e okili her is not against that Commandmcnt'Ag to kill 2 man, so also
Fha:hto y Vevra as it s without qualification forbl% enalthough itis a greater
i e':;r:ut u};liﬁcation forbidden to beat a man. ¥'or, rohibited as much by
l? ; Wlkjll : than to beat him, nevertheless, one 18 P much forbidden to
en airlnanas the other, and in the same way e as. if then because it is
the nfa;urh ZW a head. The argument thus is as followsi; et lill bim
;utb(')dda al? Divine law to kill a man, it would ngve; ture; so it follows in
orl s an o tion were made by God in Sacred Scrip or to cut offa hand,
?}? e?magizciiat it would never be lawful to bfaat a rr;::nl;lade Gacred Scrip-
oret(s) mutilaZe other members, unless an excep ml))n v:ca man than to kill him,
issi ea .
eater permission to xception has
;)‘"e' e dc') nc::c}rllatl::llsras bad as the other.”” Yet, su:il i:na:la wlf):u L as the
s 1 > .
nzzzl:sse::eexpresscd in Sacred SCUP‘“;& Tlslzzetf;(l)sl' ehi?nself says,'® to kill 2
in, i i wiul, as . ception
f also it were not la , when no excep
°_th°fl- AE:&‘? ’t}lxen ieither would it be lawful to flog }grgoncede, and, still, he
imie e ’d in Divine law. This also Scotus shou ffa hand.' Therefore,
as been made in - dto cut o . A
. - both to beat a man an PO -oeure. Indeed,
fays‘ﬁlzf th{: lSlgtg;;;“f’uﬁll lt‘obl(:itll even without an exception in Scrip
it will also be g

' acti inst that precept:
ff a hand is acting agal o ofa
there i no doubs, one who CutrYtS ohin;1 which is ordered towafd the l;mx;tlgo
Thou shalt not kll,” because cve cept and is forbidden by It.

” im,”1%? is against that pre « halt not kill,” is 2

man, “such as to .stab Egrlc fore, that this co'mmand, Tltl:‘: :nsi der by natural

p IO.P_t_ ffl'l ﬁzf:::lgiaw it follows that it is necessary even though
rece >

3 t. For’
and or what is no d
. 4 that command . ral reason an
s prohibited by ne by natu
:lason. what l ttpn law, it is still necessary to examl Y
ere is a writte >

A e, 10 re-
hat is there prohibited or wl.u.lt is not. Henc |
from the natural law w. ing forward some propositions. hibited only a
solve the matter, I am putting hou shalt not kill,” there s prohi cisely
First: by that Comm?md’f Til ocvcl'}’ such and only Such.’ Sta)l,)mgtll):ques—
homicide which is of itsel ::X. }\nd if you argue that this s to hicsgis what we
within natural law and rcz;:nown by the more unkno‘,"n’ > lncfe-t elf evil: 1 say
tion and to explain the. unabout, namely that hom i?“?e xsd.; 1stjme thing by
are disputing and ?Skll:ﬁe question, nor is it cxlenm% cuse by the nega-
that it is not be_ggml%n wn by what is more unknown, cc;’dden which are
itself, nor what is un fothe Decalogue those things are for ;hiloéopher [i.e.
tive commandm.ents Od for this, you may notice what theh says that some
of themselves evil- A}? oks V and V1 of his Ethics,'®® where ;cfo):: they were
Aristotle] tells us 10 : they are prohibited, in such Wa);)th;tis way or that. So,
things arcdb:'ld; ficzgi matter at all whether they would : é £ ‘
prohibited, 1t dt
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lege et comedere carnes jn quadragesima sunt mala quia prohibita, quia ante

bat comedere vel non comedere carnes illas. Alia
sunt prohibita quia mala, jta quod antequam prohiberentur erant mala, sicut
perjurium et odium Deij. Jam scitis hanc differentiam.

- Unde dico quod illo praecepto, Non occides, prohibetur solum homicidium
quod est malum secundum §¢, et omne tale, et per consequens non est petitio
principii. Itaque illo praecepto, sive nocentis sit occisio stve innocentis,

prohibetur homicidium quod est malum secundum se, sive publica sive pri-
Vata auctoritate occidatur,

Sequitur ex illo quod illo praecep
occisio nocentis quam innocent;
illo praecepto non declaratur cy;
agitur illo praecepto quid,

to absolute loquendo non plus prohibetur
$» Niec auctoritate publica nec privata, quia
liceat et cui non liceat occidere, sed solum
id est quem non liceat occidere. Et oportet
m sit malum ratione naturali,
ntiam, quod dupliciter contingit occidere. Uno
modo, ex intentione jra quod propositum est occidere, sicut judex qui occidit
latronem ex intentione, ut volo occidere, volo quod occidatur, Alio m0d°»d
non ex intentione, sed per accidens, ut quando aliquis non dat operam ad
occidendum, sed intendit aliud ex quo sequitur occisio alterius. Sicut qui
defendit se, Cujus intentio est defendere se et non occidere alium, et defend-

» €tsicut in bello vy]; aliquis diruere arcem non intendens

occidere aliquem, sed de per accideng ex diruptione arcis sequitur occisio

alterius.

. Tunc sit secunda propositio: Loquendo de homicidio ex intentione, stando
10 jure naturali, solum Jice occidere hominem perniciosum reipublicae. Hoc
declarat sanctus Thomas art. 2, ¢ dicit quod solum peccato- /283/ res qui
nocent reipublicae, Jjcer occidere; hominem Vero non perniciosum nec

noccnfem Rec innocentem, non licet occidere, nec publica nec privata
auctoritate,

cujus defensio pertinet
t licitum.,
prohibitum illo praecepto,

ad publicas personas. Solum ergo hoc homicidium es
Quarta propositio: Ompe aliud homicidiyy, est
loquendo de !mmicidio €X intentione, ¢ omne tale est malum iure narurali
Nec curo an sit au.ctoritate publica aye Privata, quia omne tale . th rohibitum
illo praecepto. Dico €rgo generaliter qyo illo praccepy h'lf © omne
homicidium, sive sit auctoritate publica, sjye . Pto prohibetu
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: d because they

t pork in the Old Law and to eat meat m-Len:t::el:ianot atall to eat

o tl(: e hibited. For, before the Pthlbm.o o ltllr: use they are evil, so

have been Prothat meat. Other things are forblc‘lder.x ecar.ury <  hatred of
:}i;:ol:ctf(;reeaihcy were prohibited they were evil, like perj

is difference. i1l,” there is
God You' alrleadly kn(:lixva;hll);dthe command, “Thf)“ Sh.ak 1?2:&1101211“ d conse-
Ac.ctzirdlﬂg }l” :-:3: every such homicide which is ofl; lti; - Cox,nmandmem
fOfbldl etltlhon }i,s ==;10 begging of the question. An.d Soh Zher it be of a guilty or
?llllcm'y e:}r:?b' d homicide which is of itsclf evil, wheth ate authority.
an nocens b n, and whether it is by public or prlvl tely speaking, the
Oflanfnlllnocc?rto[r)relriﬁis’ that by that commandment,t:b’”t}’:atﬁ £ a guilty one,
killtino o(;v;.lfx innocent person is not forbidden. mOI:; r;m 104 For in that com-
k;gllin by private authority more by p ublic aucho ti:om it is not lawful to
" dm gt ityispnot stated for whom it is lawful and for vtvls whom it is not lawful
rl:illlmButetlllxe only thing in question in that Com“fafl;l?::vil by natural reason.
to klll And it is necessary to consider that hoﬁfﬁ"} : can occur in two ways. In
Note,thercfore, another difference: that ki o kill, so that T will to killor I
o wa’y, from intencion so that the pl{qz;)gs: ;:otr(;x int’ention kills a rocll)ber. IOI;
. illed, just as a judge cone does n
:gtﬁl;tvi:;l ::icfr‘:)ink;gteent]ion but by accident, as when som

] illing of another
aim to kill, but intends something else from which the kdlling
V] ’

: ion it
. ing himself, whose intention
, one who is defending hi o himself kills
_fOlloWS. Take, 'for e;(fam}:ilenc:)t 1o kill another, who in dcfen(::;:lg hold not in-
is to defend himse an someone wants to destroy a st (g)f he strong-
ano‘;? - Orldaillso’ ;(S);: vl;,il; by accident from the destruction
tending to kill anyone,

e th .105' . . .
hold there follows the killing of some © S;:aking about an intentional homi

Then let there be a 5econdp701>05it";:”is not lawful to kill a man unless he is

“q e laW, .. . S tha[ i[
G suying within thel'natSlim'll-homas states this in Artl_deBz ,tailtlcilss:z)’t la
dangerous to the republic. 'ho are harming the republic. Bu dangerous or
is lawful to kill only sinners W thority, a man who is not dang

to kill, either by Public o private au

4 . ‘ . to the
harmful,!* or an ’I.ll-l(:;c-eltti:;:vnvﬁﬂ to kill such a man who is dangerous killed
The third proposition:

; is being

. hority. For he is !

ic and not by private authorit of which

republic only by pubh‘::sanand to defend the fCP“bhf:’.:lh ‘ dlif:rrflli ,

because he is da'ngef‘:or;s. Therefore, only this hc:'mlclb.e dlcsien by that com-

pertains to public Pef:ion’ Every other homicide is forbi N omicide i
The fourth Pglfim; of i-ntentional homicide — and every s

mandment, speakint

. . author-
Jaw. Neither do I care whether it is by public or P"vagencrally.
il by natural law.
:;, fg; every su

ch hom d dment.

icide is forbidden by that commax} . ? dden,
th ::) by‘cih(;tlscommandment every homxcnde 18 forbldd n
therefore, 1 say al !
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jure naturali, praeter quam homicidium hominj

s periculosi, quod est licitum
auctoritate publica,

et non privata. Unde si homo privatus, per hoc quod
aliquis vult ab illo arripere pallium, occideret illum, esset homicida; quia licet
ille qui vult arripere pallium sit homo perniciosus, tamen occidit illum
auctoritate privata, et hoc non licet, et ideo cadit sub illo praecepto, non
tamen si fieret auctoritate publica. Breviter, ad quaesitum principale non potest

responderi nisi cum distinctione, scilicet quod tantum licet occidere hom-
inem perniciosum, et publica auctoritate, -

Articulus tertius

Utrum occidere hominem peccatorem liceat privatae personae.

1.— Respondet sancruys Thomas negative, quod scilicet solum licet occidere
malefactores, non auctoritate Pprivata,

sed publica, quia occidere malefactorem
exspectatad bonum reipublicae, e per consequens hoc exspectat ad personam
publicam et non privatam,

Potest etiam aliter probari confi
notate, quod licet sit de jure natu
perniciosos, et ad hoc te
jure naturali nec divine,
Unde quod homicid, pu

rmando rationem sancti Thomae. Pro quo
rali et divino punire malefactores, maxime
Neantur judices, tamen non est certa poena taxata
ut quod latro, v, & suspendatur, sed de jure positivo.
niatur, de jure naturalj etdivino est, et si non puniretur
esset facere contra jus naturale er divinum. Tamen taxatio poenae, scilicet
quod homicida plectatur poena capitis non est de iure naturali et divino, sed
est de lege positiva, Tupc arguitur sic: Ista poena qua iste maleficus punitur
est de jure positivo; sed nulli /284/ privatae personae licet de jure positivo,
nec hoc permisit jus Positivum quod occidat maleficum: ergo nulli auctoritate
privata licet malefactores o

ccidere.
2.— Ex hoc oritur dubium, Dato quod ita sit,
privata occidere maleficum, 4 per legem civilem

occidendi auctoritate privata malefactores,
casu, puta quod occidat homic ’
patriae et praecipit praetor y

Respondetur. Primo dico, videryr fortasge
liceret dare licentiam illo modo, quod
malefactores, etiam nominatim, quia nyl}
Debet enim prius audiri, et Postea, conde

quod nulli licet auctoritate
possit dari licentia cuilibet

etsi non in genere saltem an in
dam auctoritage pri

quisquis inve

et probabile est quod nullo modo
Possit quiliber passim interficere
i licer aliquem occidere inauditum.
Mmnari, quia videtur de jure naturali
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sl
i h homicide is evil by
whether it is by public or private authority, and every suc

ich is lawful by
al | art from the homicide of a dantg,erous. m:n r’nv:zj for the reason
natural law, ap by private, authority. Hence, if a priva eki N e would be
publi but noc ytfto brab his cloak from him, were to loak rr’laY be a dan-
that Someong‘vmrclvcn t%lough he who wants to take'the c :this ot lawhl,
a murderer. o'rl’l he is killing him by private authority all}l1 o id be differ-
E:f(;’;‘;:;g;s tllt %alls under that commandgl.e;l;: tl;ht(});‘:g};rincipﬂ | question aln,
3 ity. Briefly, sl 1 on
ene i av;;roct 2: ;z;yui?/?ol;ct :l:;iiltcz{:zctt};an, namely, that it is lawful to kill only
answer ¢

; 2 4ny 107
a dangerous man and only by public authority.

Article Three

i1l a sinful man.
Whether it is lawful for a private person 0 kill a sinful m

W \'4 it i \% lll to kill felons
* St- Illomas

makfﬂftm'?r I . ‘ ] I l ]. ] . ] . ] .]l
p Of 1t per tains toa
( S t)o (exj ECtat) tlle good t]:le [Cpubllc, and thUS p

public and not a private person. in ; )
It can also be proved in another way conﬁrmniSh felons, especially danger
mas. In regard to this, note that althox{g}_l tolgvlt' and judges are obliged to do
ous ones, is a matter of natural and Divine faw, that a robber be hangefl’. ;
’ 1 definite penalty, for instance her by [human] positve
so, nevertheless, a il or Divine law but rather by o Divine
not assessed by cither natu nished is a matter of natur d Di-
law. Hence, that a murderer be pu 1d be to act against natural an
/} ‘ dif ix were not punished, it wou alty, e.g., that a murderer be
2w anc I7 he heless, the assessment of a penalty, e.g., o but rather of
Vine lav: e not a matter of natural and DNI;Il enalty by which
punished w1t.h ‘dcath, };‘hen the argument s as follows: T C'Patc person is it
(human] posmvc_laW;i i ﬁ-(’)m positive law; but for no _P“‘l’ w permit this.
the felon is punishe 1l:v to kill a felon, nor does pofsxlnve aw p
itive 1a g i s.
lawful from posmvciva(e authority is it lawful to kill fe o;lne may by private
Therefore, for no l:}rl arises 4 doubt. Granted that.lnlo ermission can be
2.— From this there ion is whether by civil law p
5 uestion is . . enerally, at
authority kill afeloﬂi;iﬁ“;e?ons by private authomy: And if 2(;:1 fh oriey kill
given to anyone u; example that someone may with Pm{a:rate directs that
least in some C&SC’ ;;me betrays his country and a magts :
murderer, of It 2O ay kill him. +¢ would be in no
anyone who finds }:i:s::n{s perhaps and it is probable thatcl:):lg everywhere
In reply, /54y ﬁ ”ti}at kind of permission: that any person Jawful for anyone
way lawful ©0 g:veh designated by name, because it is not should be heard,
kill felons, even W c-x:hout a hearing.'®® For, first that person ;
to kill any person Wit |

g the argument of St. Tho-




156 Francisco de Vicoria, 0n Homiiy
guod non condemnetur aliquis in absentia; et si condemnare:ur, postea debet
audiri. Secundo dico, dato quod illud de se non sit malum, nec esset Opus
exaudiri, nec esset hoc prohibitum, dico tamen quod non cxpedire.t reipub.llfa@
Saepe esset occasio inimicitiarum, simultatum et rixarum, quia si q“.‘hb‘ft
haberet licentiam occidendi, non quilibet posset sine periculo alium occidere,
quia fortasse interficeretur ab alio. Item, quia alius vellet se defendere, et h.a-
bet amicos, et vos etiam habetis amicos, et sic essent simulgates. [rem, quia
non quilibet est potens ad illud, ur s proditor esset valde magnys et prafp.OtenS-
Tertio dico, quod bene potest committi non solum miniseris [.)ubhcls.,_scd
etiam privatis in casy particulari; sicut si rex concederet licentiam cuilibet
filio quod homicidam sy; patris interficere possit, tunc bepe liceret dare
licentiam, sed non passim liceret. )

3.— Dubitatur particylariter de adultera comprehensa in aduy]terio, an hcef‘t
illam interficere auctoritate privata. Sit jta quod maritys invenit uxorem in

flagranti delicto: an liceat illi auctoritate Privata illam occidere, Videtur quod
sic, quia lex dat licentiam,

Respondeo, ex commun; sententi
quantumcumque lex det facylcar,
juristae. Ratio est quia lex,
licentiam, quia est contra j
aliquis inauditus, licer pessi
Posset enim adulters defe
interficere,

aomnium theologorum, quod ille p cccat,
em intetficiendi illam. Ity tenent etiam
non solum non dedit, sed nec Potuit dare talem
us naturale et contra jus gentium et civile quod
mus, puniatur et occidatur antequam condemrfctur.
ndere se. Item, quia etiam nec judex posset illam
nisi prius audiret €am et condemnaret. Ergo qui occidunt uxores
delicto inventas, Peccant gravissime,

Et si dicas: ergo illa lex est iniqua. Pater, quia ut dicitur jn cap, ﬁnalf
[Quoniam) de Praescriptionibus, ompjs constitutio quae non potest sefvan

sine peccato mortali, est deroganda; sed illa lex dans facultarem quod vir possit
occidere uxorem comprehens;

am in adulterio nop potest sefvarj sine peccato
mortali: ergo est deroganda, :
Respondeo quod omnino est verum illud quod dicitur in ilj capitulo, et
N potest servari sine peccato mgyrali, quia est
contra jus naturale. Patet enjm, quod est congry jus naturale quod aliquis, ut
maritus, sit judex, actor,

€Xequutor et testis, illa lex quae hoc permitreret,
non solum esset abolenda propter homicidium, sed propter jus naturale cui

contradicit. Respondeo ergo et dico, quod lex jlla civilis nop, dat marito
facultatem et licentiam nec auctoritay

- €M occidend; uxorem deprehensafﬂ In
turpi actu, sed tantum dat e} !Mpunitatem, jd eg, quod non punijegyr si occidat
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al law that
. matter of natur d, he
d, because it seems 2 be condemned, _
and only then, cond: n;il:ed in absentia, or if he werc}:'(; nzt be of itself evil,
someone not be C(:)n }feard Second I say, granted thatt :1 that this would not
should af'[erwar;ij ° t be n;zcessarY that he b.e hcarg, atnimerests of the repub-
ami d:tdlc; g ill II“.:ay that it would not be in the bes
be forbidden, st

even if
. and quarrels. For en |
lic. For often it would occasion enmities, fe,uds,all could without peril kill
ic.

. . at i be-
meone had a licence to kill, not j ust an}gonl:iued by that other. 1}8"““’ N 1
50 ) ethaps he himself might be If — and he has friends an
another, since p: uld want to defend himse <—i— sult. Again, because not
caus“e» ﬁat Ethzrf:ii:‘ds — in this way feuds W;nﬂifr:he one who betrays [his
you™also hav ing that, for example, in a particular case
e e sz;:((i)l\rrlegry powcrful. Third, I @ Fﬁ;:?s,»g)ut also to pri-
count.ryJ s very.gfgatd be given not only to public mi mission to some son to
permission can indee l gl f the king were to grant pc; be right to give such
vk?ﬁegf rsons.; o cXz;'r?xli)se%ather in that case it would be .

i murderer o » < ht. . . o
Permi:smh’ but it would nozcbger;e;ilz :(g)}:nan taken in a: ukez:.sfil: wife -
i is aoubt 2 | catc
. 3~ In partlfi ular {,bereriziatc authority? Suppose 2 }}ujz:a:uthority? It seems

e Wl b vl fo i ol her by pev
in the act. Would it be la :

E 1 110
i rmission.
s0, because the law gives pe

ni iurists also
on optnion ot all t ill her. The jurt
[ ansuer, from th;al)xmlr:w givgs him permission to kill
the
no matter how muc

. but it could not
€ glven, . d t.h e
: Jaw not only has no f nations, an
hold this. The season is that the S 3000 ¥ b i hout s heaing
. .. c ; ¢
grve, such pemusslog; :'folrs ¢ person be punished ;I(li‘if -nd herself, Likewise, not
civil law, .that even cedm — for anadultress wUId ndemning her. Therefore,
before being conden}ﬂ ithout first hearing and cor ost gfiCVOUSlY'm ‘
even a judgc could klll th, wu;ht in the act of adultery sin El ld be repe ale dll3]"
they who kill their WIves C?‘ re that law is wicked [a.nd ’ “o()n Prescriptions,”"
_ But you may say': the.l:'o the ﬁnal. chapter [Quamam] dwi thout mortal sin.
because, clearly, as s sa el:ICd which cannot be Ob-sﬁrvewifc taken in adultery
every law Shouk.l be sep ;ssion to a husband to ki 2 hould be repealed.
But this law giving perm ut mortal sin. Therefore, it s d that it does indeed
cannot be observed v.mh?d in that chapter is very tmf : ancanno; be observed
Lanswer hat what . Stle it is against thc. natural axml law that someonc
seem that that law, For it is obviously against the na d witness. And the law
without mortal sin. 'Od €, prosecutor, executioner, an ¢ of homicide, but
suchasa husbant_i be " siould be repealed not 01.11}’ b;causw” therefore, and
that would permit chis ral law which it c°"“adlc.ts'. ‘ml{ n’cc or authority
of the natu : band permission, licence, ity, that
also because of does not give a hus pern him only impunity
say that the civi l;: in a wicked act. Rather, it gives him
. t
to kill a wife cau

£ all theologians, that he is sinning,
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uxorem repertam in flagranti delicto,
a poena homicidii. Et sic lex illa soly
sine peccato mortali potest fieri,
Teperiat uxorem cum adultero,
ideo lex permittit. Unde dico qu
jubet quod ille occidat illam, se
homicidii.

4— Sed dubsitatur. Daro quod ita sit quod peccar mortaliter occidendo
illam auctoritate privata, etiam inventam in flagranti delicto, sed dubium est
Postquam vir adduxit testes, et jlla est condemnata ad mortem a judice, et
traditur illi ut occidac illam, si vult: an tunc licite possit illam occidere. Videtur
quod non, quia videtur esse contra jus naturale quod aliquis sit accusator et
e€xequutor justitiae. Item, quia maritus non habet mandatum a judice quod
occidat illam sicur habet lictor, sed solum habet licentiam. Patet, quia videtur
quod judex non det jljj nisi licentiam quam dat lex, sed lex dat ei facultatem
f;uod occidat illam repertam in flagranti delicto; et tamen quando in delicto
Invenit eam non liceret ¢j ctoritate privata illam occidere: ergo nec nunc

!icet quando est condemnata et tradita sibi a judice, postquam videtur quod
Judex non det illi njs illud quod lex da.

De hoc est opinio multor

ita quod lex illa facit virum exemptum
m permittit, non tamen concedit. Et hoc
quia revera valde difficile est quod vir honestus
et quod tali furori et dolori possit resistere;
od lex illa servatur sine peccato, quia illa non
d permittit et facit illum exemptum a poena

dlC.O quod omnino bene facj; interficiendo illam postquam damnata est. Patet,
quia data est i facyligs occid

: endi sicut datyr lictori; sed lictori licet illam
oc.c1dere: m, quia alias, si peccaret oc- 1286/ cidendo illam,
uia favent illj et tradent illam illi. Item, quia alius
teadere illam ligatam ¢ '- 2™ Postquam est co_ndcrfmata 2 judice, " i lice
> €t tamen si maritus peccaret occidendo

€Igo et marito. Jte

tplura quam ante: respondeo quod falsum
cti ad condemnandum illam, et sic falsum
sed tantum habet vicem lictoris. Nec est

est, quia nunc fueruny testes addy
est quod ille sit testis e jud

ex,
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wife found in the very act A ,
homicide. Thus that

m the perl fo:his [tolerance] can be
find his wife with an
d pain [as he W9uld
aw may be retamefi
but it tolerates it

is, that he not be punishedhif }l;C k:ill; a
so that this law exempts a husband from €
law only tolerates, but it does not grant ['lfl_cegce]e‘n‘:i n
extended without mortal sin, for mdeed' ita C; P
adulterer it would be very hard to resist suc o :Zch o
feel],"> and so the law is lenient. Hence, m}’}: he kill her,
without sin, because it does not command t .a; .
and exempts him from the penalty for homicide. mits mortal sin who by
4— But there is @ doubt. Granted that he com f adulte nevertheless,
ivate hority kills his wife, even taken in the act of a b lr)(r;ondemned to
Pr}llvatt;;ut o}:ttzrban d has brought witnesses, and she has kcizﬁnher e wants,
“;Ve:t?l b)’e; ?Udl;e’ and is handed over to the huﬁa}?d tlci seems that he could
there is doubt whether he could then lawfully ki er,;e be both accuser and
not, for it seems against the natural law that Sp:}? e(l)lusband does not have a
enforcer of justice. Again, [it scems so] becausc the ner has, but he has only
mandate from the judge, as for instance an CX":Clcllﬂ: may not give him more
permission, This s clea, becausiitlseeltn(;etzliejsu higm killing a wife discx;vered
law gives. But the law : it was not la
if;e:g: z:lctt };?::ctlﬁtery, gnd still, when }}e f(”l‘f}? dr:}zrr: rt,l:;;f:r is it now lawful
fl(;tr hhlrll tl(: kill: ?Srcziﬁ;:i 2:rlltcll1 ;Znt{'ied (fver to him, when it is clear that
€ .
thee f:dee :a ive him only what the 13‘_” gves . not lawful to kill her,
Judg &y B n of many canonists 1s thatitis o hed. But Isay
soﬁt‘ll:otu ltl thilfl:};:r? $}llc;n he kills her after she 1111 ashbeear_lf;(:nshccn}las t;ecn con-
athes e kills her . .
o he i ac.tir.lg e ?oc;allls‘;v;};r:vnl;:sl;ol:l to kill has been gi-vcn : :;:ﬁ L‘:’:
dcr.nr'led: This is clear uctioner. But it is lawful for an exe.cutforlemoral wayl,
f;}:;l:fgzeriltt;; :l:: );f)cfor the husband. Aliam, [h.e :56 at‘;::;g;:; favoring him
» . sin sin
because, otherwise, the }Udﬁ(':; al,i;a‘;:“[lhe would be acting rightly],:;ca:;:
when they hand her ove? todcfcr-ld her when she has been condemne kﬂ{hcr.
another could pot h}% to hand her over bound so that he mlaj' wfully
judge, for whom it i 12 d were to sin in killing her, anothcr.li:?lu canght in
And, yer, if the hqufin hen [the husband] would want to ki eirf that hus-
defend her,as he coul o [he is acting in a moral way], becausz mned and
the act of adulte.r)'- Agﬂl{lf:e unlawfully when she has b?en,.conh y in of that
band were to kﬁl.;usd?:n the judge would be cooperating in the s
handed over to hum,

. N7 I answer
. ituation as before, ’
this is the same situa 1t to con-
if you say that ought fo
husband. And if
that this is not 50

but he has only the
P N ionef espe-
demn her, and thus 1t 15; that he is an executtoner,
.
execution
place of an

because now there were witnesses br
false that he is witness and judge,
Nor is it a problem
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inconveniens quod sit exequutor,
traditur marito et non licrorj ut i
5.— Dubitatur an licear priv:
occupavit hanc civitatem:
Videtur quod non,

maxime quia hoc fit in favorem uxoris, quae
llam interficiat, vel parcat ei. o
ata auctoritate occidere tyrannum. Aliquis
an liceret cuicumque de republica occidere illum.
quia, ut diximus, non licer auctoritate privata occidere
perniciosum; sed iste non fungitur auctoritate publica interficiendo tyrannum:
ergo. Item, quia non licet interficere inauditum et incondemnatum; sed iste,
quamvis sit perniciosus, non est auditus nec condemnatus: ergo.

In contrarium est quia semper fuerunt praemia in republica interficientibus
tyrannos: ergo est licitum, Item, quia cuiliber liceret interficere invadentem
se quando aliter non se potest defendere, qQuia vim vi repellere licet, cum

moderamine inculpatae tutelae. Ergo multo magis licet occidere invasorem
reipublicae,

Haec quaestio fuit celebra
regis Franciae,
Mediolanensem,
tyrannide occup
exploratoribuys,
confessus est cri

ta Parisius tem
quando bella aestyaba
ducem tyrannicum, p
avit regnum et gljag ¢
cepit ducem Mediolanen

men, et quidam frarer ¢
SCripsit contrarium, Res exacta est jn co

pore regis Ludovici quinti vel scx‘ti
nt, et Burgundiae dux occidit
atruum regis Ludovici, qui \{i t?t
erras, et dux Burgundiae, mls'ms
sem et interfecit. Dux Burgundiae
ripsit in favorem illius; alius dOCtOf
ncilio Constantiensi, et Parisius, ubi

1287/

Potest esse tyrannus. Unus est qui gerit s¢
ita quod non habet jus ad terras quas occupat, sed tyrannice
occupat; no es suya esty republica, y I3 toma. Alius est qui est legitimus domi-
nus suae reipublicae annice gubernat et administrat illam ad
utilitatem suam e Suorum, et non aq utilitatem ipsius reipublicae, sed ad
perniciem. Tunc sj¢ Prima conclysjo: Tyrannum secundo modo non licet per-
sonae privatae occidere, 1t legitur de don Pedro el Cryel. Respublica quidem

Privatus homo,

quia est contra jus natu-

r; sed iste est talis: ergo.
€ quod quis sj¢ actor,

tyranuum secundo mo
de Jure positivo,

talis esset qui private occideret

judex et exequutor; sed
occidere. Item, quia poena est

do: ergo non licet illum
sed poena illa, quod scilicet
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Commentary on Summa theologiae who is handed over to her hus-

cially since this is done in favor of the wife, kill her or may spare

band, and not to an official executioner, so that he may d
: lawfully killed on

he” There is a doubt about whether a tyrant fnag tl;fis 2Zit}': would it be

'S.TC aut(;:f)rity [For example,] someonfl llllas ie;:eseems that it would not,
priva 4 blic to kill him? g rivate
il for any :tlzcc:aic:if til:sr;[:tllawﬁll to kill a pcrntl;lzxolils [;‘::‘Eﬁiz; I:hc ty-

Vi ’ . 1 )¢ .
:Eiﬁ?t’;sg:’; tﬁat citizen does not e‘}:l oi' g;?jl]l(;,::au:c 1tty is unlawful to klg
. in, [it would not be la t, even thoug

rant. Thefe}f;(;ﬁ’-t- ﬁf:gn; heard and condemned. B:t ’tl‘h}?;rtgf:)a::e- :
;n}tonc i us, has not been heard or condemn.e : rewards in the republic

els Remli? S’ the fact that there have always becn_ lit is lawfull, because
‘ Ag}?mst hLS lldll tyrants. Therefore, it is 1a}wful_. Agalkln he cannot otherwise
i t1 ::gﬂ“;_ anyone to kill someone attacking }.um;-w within the bounds of
gcl;e:d him;)erlf lgror it is lawful “to repel force with force,

l )!a [nel 9 l ‘N‘ﬁ] l to i (:k,e[ Of dlc
€SS ore la klll an atta
dCfcnsc.”“ T}lcrefor (Y it iS much m

. . V1,120 of
republic. . s in the time of King Lo.uxs Vor g
This was a famous quezl(;::;taiﬁmd:: c;ukc of Burgundi'] klgedf:,}::etyal::ILY
France, when e Wt;fe a%ernal uncle of King Louis, who flzurgun dy, hav-
cal duke o'f Mxlan,ki edI:,m and other lands, and the d};ke ‘frhc duke of Bur-
tyranny seltedgg:;s ;imred and killed the duke of Milan.
ing sent out a )

1 d h a certain filal wrote 1n hlS favo[, WIllle
S Crime. and
1 ]

g d, COIlfCSSC

: il of

. im. 122 The matter was judged at the Counct
Enother docé?r wcrlo:tc ;ira:: f;};vu}ilc.re I l:vas determined that it was not lawful

onstance,'?® an, > Whete oo :

Ao o ik o

The answer, therefore, is © - en he is not a king, in suc .
tyrant] is someone who acts ascl;l:;::’l}g" but rather is tyfan“‘c:lllc)i,n(c’lc;?fy):‘;%
has no right to lan.ds . he 15135 and yet he takes it.”‘fSAsecox‘l) Cwho sy
them. “This rep ublic is nlo:-d of his own republic or kde‘”z “o £ his relatives,
s one who is a legidmate ::)crs it for his own advantage and t?ltic. ;
cally governs and adminis but for the destruction, of the repul A
and not for the advancagss conclusion: It is not lawful for a pr e ol
Thea let this be thej;'im t, such as we read was Don Pe f:),uld defend
kill the second kind (:i tt{::lcpublic, but not a private person, ;:nc e Killed
[1334-1369]. Ix;dce ’it is against the natural law that So?lec Again [it is

self from him.” nl:ioel;nned; but that [tyrant] is such; therefore.
unheard and unco

tor, judge,
it is against natural law that sqmconckb;l p;o:ct;umn ra
not lawful} because 1t such he would be who prx.vatcly : e[ d & ol
and executiorc® B;'l tre it is not lawful to kill him. Again

Therefore,

ond sort. ;
sec unishment is 2 ma

ishment namely,
tter OfPOSitiVC law; but that pums ']
bemusc P




Uno modo, pro ompj ;
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tyrannus occidatur auctoritate privata,
illum occidere.

Secunda conclusio: Tyrannum primo modo licet cuicumgque privato homini

occidere, dummodo id facere possit sine tumultu reipublicae et sine majori
detrimento ipsius reipublicae. Patet, quia respublica potest gerere bellum contra
tyrannum ut defendat se ab illo; sed jam habet bellum cum illo, et nondum

est finitum: ergo durante illo bello licet cuicumque privato homini occidere
illum. Nec occidit illum auctoritate privata, sed publica, quia bellum non est
finitum. Item,

licetinterficere ipsum pro defensione reipublicae; sed non potest

alias defendi respublica nisj ipsum interficiendo: ergo licet illum interficere.

Dico ultimo, quod nihilominus est periculosum quod fiat sine tumultu et

sine eo quod vergeret in damnum reipublicae. Unde oportet quod, omnibus

pensatis, fiat, pensato commodo reipublicae, et sine seditione et periculo

teipublicae, et habita spe de nece tyranni. Vide sanctum Thomam supra, q.
olutione ad tertium, ubi credo quod aliquid diximus de hoc.

non est taxata in jure: ergo non licet

Articulus quartus

Utrum occidere malefactores liceat clericis.
1.— Respondet sancrys Thomas quod non,
Dubitatur an hec

u quod dicit sanctus Thomas sit de jure divino, aut de jure
positivo.

Respondetyr quo

‘ : ni illo quod co
teris, iptura vo,
invenitur, dicigyr jus divinum, E¢
Ecclesiae non esser de jure divino,
abstinere a sanguine et suffo,
scriptura, scilicet jn Actib

catur jus divinum; et sic quidquid in il.la
isto modo communitas rerum in principio
quia de illo nihil habetur in ea bene tamen
Cato est de jure divino, quia continetur in sacra
: 5 et sic multa alia sunt de jure divino

- Etisto modo valde improprie sumitur jus divinum,

ab illis tradiga sunt, non ita sunt de
A€ praecepit Dey;,

)
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i .Il dle laVV. IhCICfOIC,

S . -
itis not lawful to kill hmIl. il for any private man © il the first kin
The second conclusion: Tt is la

ic and
in the republic an
. - uproar mnt X
he can do this Wlth.m.lt - ¢ the republic can
Ofig;?::z:atl::i:: for the repubLic Tl}l; o Cll?;’l blglcxil:lsow it is at war with
Wi . im. . .
. defend itsel rom. ‘s in progress, it 1s
Wage war against a tyraf{l rtl,ist}(:ed. Therefore, while .that war is 1?8[:10 tgﬁnishc 4
him, and it is no.t yet fi an to kill him.1® And, since the Xvafn i Javeful to
te m . 1ty. ain,
Ew'ﬁlll(ifl}l)irnan}?irrr)lr:; by private but by public algl}-l orclgmo% otherwise be de-
kielll‘829 in d%fense of the republic. But the. e %uw;lcll to kill him.
fended except by killing him. Therefore, itis AW 0 1 © - iproarand
L exceph y't is, however, difficult that it b? .on ssary that it be done,
'Last, Isay thati l’o ss to the republic. Hence, it is nece ?’m the republic,
W}iout Vef}gll_ﬂg (i;lloUght through, weighing the ad;anit:}%hopc of the death .
with everyt mg. ! : he republic, an w. 1o solution
3’;‘:hWith0‘1f Sgdltls(ln;ﬁi:lziirotvoe,t a: quistion 42, article 2, in his so
) (] tyrant. €€ .

s 130
i t this.

. i ething abou
to the third objection, where I think we said som &

Article Four
Whether it is lawful for clerics to kill felons.

L.— St. Thomas answers that it is not lawful.

V ' i i ‘ f Di ine laW
b h thel' hat St. I homas iS Sa}'lng 1sa matter o

.. “ . t akeﬂ for
or of [h‘;m;n] (f osu“;et::ll(v:Divine law in two ways. In one way, it 1
In reply. the doctor

- ole of Sacred

ined in sacred literature, ma.smuch N th}fevgt:lripture is said
everything contained in S] Thus whatever is found in the . s in the early
Scripture is called Divine t:,"'v.wa}’ the community of p qsscssékol.n about that
to be Divine law. And in l:cr of Divine law, for there is no m}it has been
Church would not be a matto abstain from blood ifmd f.mm v d Scripture,
in the Scripture. How;‘gi’;ine law, since it is contained in Sacre
strangled is a matter ©

. ther things,
Apostles.)? And in this same way r{lanly ; But also in
.S '3 : ivine law.
viz., in the Acts of the Ap necessary are matters of D

which are not .[°f I?;?gsc tvaken very improperly, because the co
this way “Divine

] . manner as
cles are not matters of Divine law in dileciim;‘e’t are rather
traditions of the Apost tive things which God has comman ’c r of jurisdic-
are those more authom;sitivc law. For, if we speak of the pO“I”aul I11 (1534-
matters of [human] l:1«: did not have greater power than Pog CS eaking in this
tion,'s? Paul the Apos the pope has as much now as _Pz.ml ha .fof; clerics to kill
1549)" hale.qu;l;:‘:’ it would be forbidden by vamé law
way about Divine 5% ' :
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utcitat sanctus Thomas, quod non sit vinolentus etc.;
Dei, quia non ab illo immediate praecipitur.
magis proprie, quod est conditum a Deo non

id est nullo pr

aecepto humano mediante. E
jure divino, et praeceptum de baptismo et
divinum est illud quod est ex auctoritate d
Deo non mediante aliquo prae
Primo modo loquendo de jure divino,
. hon occidant, nec sing percussores nec p

episcopum sine crimine esse, non vinolen

1, 7). Sed secundo modo loquendo de
non est de jure divino,

sed non esset praeceptum
Alio modo sumitur jus divinum
interposita auctoritate hominis,
t sic praecepta decalogi sunt de
de confessione. Proprie ergo jus
ivina, id est quod est immediate
cepto humano.

bene est de jure divino quod presbyteri
ercutiantur, quia Paulus dicit: Oportet
tum, nec percussorem (1 Tim. 3, 3; Tit.
jure divino, quod clerici non occidant

itivo humano, quia licet sit conditum
ab Apostolis quod non occidant, et sicut jejunium quadragesimale dicitur ab
Apostolis institutum, tamen hujusmodi praecepta Apostolorum non sunt

divina praccepta, sed pure positiva. Ee sic de jure positivo humano est quod
clerici non occidant, H

oc explicatur ab apostolo Paulo. Nam quando est
praeceptum suum, djcj; Dico ego, et nion Deus; praecipio, non Dominus, sed
M est meum et non Dej, Sed

sed de jure pos

€20, id est hoc praecepty quando est praeceptum
Dei, dicit: Praccipit Dominys, non ego; dicit Dominus, non ego, uxorem 4 viro
non recedere.

aritas. Unde dato quod ita sit, quod est praeceptum
Apostolorum quod cleric nec occidat, tamen irregularitas
quae nunc est jp Ecclesia, non videtyr quod sit de /289/ praecepto
Apostc{lorum. Prohibitio Apostolorum est quod non ordinetur percussor; sed

. . . 3 sed si percussor ordinetur, non posset
ministrare sine dispensatiope, Non quod ista irregularitas sit ab Apostolis
Instituta, sed solum v;

detur quod iy, i i sit
1 . un regularitas post Apostolos introducta
in Ecclesia. Prohibijq P b
inventa est multo pos

€I80 orta est a Apostolis; irregularitas vero ab Ecclesia
! t tempus Apostolorym,
His ergo notatis,
Apostolorum, et alte

Tespondetur 54 du
Tum irregularigag ins

praecepto Apostolorum

sine peccato. Respondeo absg

bium. Alterum est prohibitio
tituta ab Ecclesia, Loquamur de

dispensare quod occisor ordinetur
lute quod, exi

» AN papa possip

Stente rationabilj causa, non solum
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i t bC a drunkaIC.L
Thomas cites [Scripture], that [2 blShOP]bSho?xlsi if:ms not immedi-
. 2::45};- itovrvr:)uld not be God’s Commandf‘neflt-’ e1c:w” is taken more prop-
thi lltcribed by Him. In a second way, D.wt}inct human authority inter-
ate}’Presh hich is established by God without In this way, the com-
erly for that "Nh human commandment me'dl.atlfig' as are also the com-
posed iz WIE thnoDccalogue are matters of Dl\flne ;“:; erly, therefore, Di-
mandments o ) 'en to baptism and to confession. 1; Spimmediately estab-
n'lanc}me?tst}i:\ta:h%ch is from Divine authon}:y, l:l;l:Co’mnﬁ!rldment.
vine law is {ation of any hum £ Divine
. . the mediation o L. atter o -
lished by God, WItI};(')uitne liw in the first way, it 1s mdeed;s)ﬂllas or be struck,
Speakmg‘abouth l‘1’d not kill, nor be strikers @erMS: jven to wine, nor 4
txw thatIPnTSst:yss 3:; bishop should be witho"tbmm?)in:ingezlaw in the second
ccause l'au . ’ aking about fhuman
g ; Tit. 1, 7). But spe ivine law, but o
Stnke:h (: ler:cf ;:oul:i not kill is not a m::.ittl:f 3113\1;;:;6 s that they sh01111d
Way, thal - stablishe Y . the Apostles,
Posilt(ii\ﬁe !aw. Fo:hal%;‘f: fl-::f: sZid to have been established by P
not kill, just as the

. . dments,
. 1. t Divine comman £
: ts of this kind are no it is 2 matter o
nevertheless, Ap ostollc.: Prec‘;P man enactments] " And thlfs l(tib the Apostle
but rather purely positive [hu his is explained by

: ill. T " « -
human positive law that clerics should nOt}f‘ and not God,”*® or I, com
g cept is his, he says: “I say, :s mine and not God’s. But
o for when a pcrle bpt 1,” that is, this precept 1s min ds. not I” or “The
mﬁnd" n?t él edl’;ocro;nr:llan:i he says: “The Lord commands, ; ~
when it is Go ’

. d-”l?ﬂ f
. leave her husban, it is a matter o
Lord says, not Iila z:}):ﬁ shfo_llllljv::":n other doubt. Granted thatitisa
2.— From this there fo

it? Here it should be nc.)ted :hat two
positive law, can the pope dispenlSc tflrlzr;rl;hibition and irr?gularl:d}’fngeg:e;
things must be considered: na(Iinsz che Apostles that 2 d:}:lccsltzrch does not
granted that it is a comman the present irregularity in the hibition is that 2
striker nor should kill, Sulli- command. The APOSt?hC proft not from an
seem to be from an Ap OStodfinCd. But that one b ¢ 1rrcg1c1lla§C1:i ture by the
killer (percussor) not be or it is not CXPfcssed. " Sacr-e rdzgnCdacleriC’
Apostolic command, Smcfeone living in concubinage b-cfmiﬁlcr be ordained,
Apostles. Given t_ht? case owithom a dispensation. Butita " chis irregulaity
he could rightly_ﬂ'f“t‘zt::ithout a dispensation, not becaus
he could not minis ibition,
has been established byd in the Church after the Ap ostles. ’If;l:npt;lo: Church
ity has been intrf(:g:ffhelAPOStlcs’ but the irrcgulant)’ came | "
therefore, stems ostles. ; ollows. The
long after the fime of :xl::sélited’ the answer tO.the dlou-bt lisn:‘:ifu wed by the
Therefore, these PO ostles is one thing; thc, Hrregt arljiy can the pope with-
prohibition of the APOR @ o Apostolic preceps = withou qualifi
Church is anOth;;m it so that a killer be ordained? J ans :
out sin dispense 4

i .
th ApOSthS but onl it seems because the xrrcgulax—
€ ’ b4
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Papa potest dispensare in irregularitate,
Dato quod aliquis sit occisor,
ordinetur ex causa rationabilj.
potestatem jurisdictionis qu
Secundo dico, quod etiam Ap

sed etiam in praecepto Apostolorum,
potest papa dispensare cum illo quod licite
Et probatur, quia papa nunc non habet minorem
am Petrus et Paulus er alij apostoli habebant.
ostoli ex rationabili causa dispensassent, et forsan
Paulus ita fecir, quod aliqui vinolenti et qui fuerunt duces in bello et
percussores, dispensavit cum illis quod ordinarentur. Sic nunc Ecclesia etiam
in bigamia dispensat, licet Apostolus dicat: Oportet presbyterum esse unius ux-
oris virum (1 Tim. 3,2). -

3.— Sed dubitatur. S Papassine rationabili causa dispenset, an factum teneat.
Clarum est quod peccat, si sine rationabili causa dispenset. Sed an teneat
factum, scilicet quod non sit irregularis ille cum quo sine causa rationabili
dispensar? Potest dici quod non, quia si ad hoc quod lex teneat oportet quod
sit aequa, ut saepe diximus, non videtur dubium quin nihil faceret quando

constat de iniquitate, et cum hoc facit. Unde si propter crimen alicujus dedisset
illi papa un deanazg

> Certe si sine scandalo qui debent dare possessionem
non darent, licite facey

ent. Ergo lex humana, s sit irrationabilis, non habet
vim: ergo eadem ratione vi

quia etiam est actys jurisdicti

Sed licet hoc possit d
dispensante sine ratio
licet papa peccet, et
difformitatem ad alia

potestate et auctoritate sua.

OPPositum tamen est verius; et dicimus quod papa
nabili caysa, dispensatio tener et tollitur irregularitas,
ille cum quo dispensatur, quia }}abet
iastica. Sed nihilominus dispensatio te-

net. Quia sicut papa potest in quadragesima dispensare cum aliquo pro libito
Suo sine rationabilj cays,, licet peccaret mortaliter, quia /290/ faceret injuriam
aliis, et etiam ifle cum, quo dispensaret salter venialiter peccaret, quia postquam
borant pro communitate ad invicem, ille faceret eis
i i » id est jejunando cum illis, sed nihilominus
dispensatio teneret, ita quod ab e obligatio de jejunio ablata esset; ita licc?t
ili causa, nihilominus factum tenet, quamvis
i ili cta ab aliis Pontificibus, potest tollere. Et si sine
rationabili causa tolla, Jj » factum tamen tenet. Verum est quod

ici,

forte etiam
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ispense in
n the pope disp
ion that, when there is reasonable cause, ot onl{'iommgnd. Given that
a ; \
© mar f 0,f irregularity, but also from an APOEIO use, dispense him to be
2 matter ¢ killer, the pope can, with reasonable cadm,as D now have less
;o‘:vnficl)lne 1sda e ’ThiS is proven: because the P‘;}Pe Apostles had. Second, /
ordained. or
;ower zf jurisdiction than Peter, Paul, and the ?lt from Pr)eas onable cause, mi
i e
uld have dispens drunkards an
e Apostles also wo at some
- ;hat tIElaul Scted in such 2 way bt he aélowec;i 'thed So now the Church
pernaps . d killers be ordained. " :
n he Apostle says:
re leaders in war a ‘ ugh the Ap
some _who were f second marriage,'” even thomg
also dispenses in a case o (1 Tit. 1, 6). e
“A priest should be the busband of one w ( ! ithout reasonable cause,
pr But there is a doubt. If the pope dispenses v f he dispenses without a
— But there - Lr e
d . it i::tfaa hold? Ir is clear that hie is sinning tiispenses without reason-
oes i 2 the pope : o
. . one whom : irregular]. Fo
use. But is in fact _ ) fact not .
rasonable:(?t irregular? It can be said hat he's xII)Otf[ l'rr1 as we have often said,
se ? . i ‘
?f 'ecal(li r that a law hold it is necessary that it < is’cstablished in sin and
: lclimr ) that it would have no effect when it of someone’s crime the
lth i Seemcribes in line with this. Hence, 1beC3~1:lS:I those who should give
when it pres % - without scandal, uld g
ip”**! and if, withou inly be actingin a
im “a deanshi and if, W cainly be
pope gave hfm ade P ive it to him, they would cer fy rce;#2 and for
him possession were not to g i inrational, does not have force; "and for
lawful way. Thus, human law, if it is tional dispensation does n(}): b verand
i n irra . A ing his pow
on it seems that a : nel is abusing
thlsame re"tls fjurisdiction and [the one dispensing]
isalsoanacto

authority.

g 5 i i truc. And we SaV
this\ can be Said, Still the OppOSItC 1S MOor!
BUt altllou ll ore

dis-
i i a reasonable cause, the :
that, in a case where the pope dlsPen.ses Y;:,ng e e pope e
> 10 Ids and the irregulant_y is remov ey i

o peshape who is dispensed, since s an e s
e e 200 e 0“‘;1 rch. Bu, still, the dxspensano.n ks Forjost o
other members of the. c Ud \n;ithout reasonable cause dlspeil;  somene
o Pope con ackiery 3lnd sin mortally inasmuch as he wou hc]n e other
o even though Y w:l)' ensed would sin venially, %)ecal.xslci wne nall meth
o %‘e o orking for their community wit _ob e e
bers of the community are ;v g s with iy e Zhat i
e e, mjurrz’hc{’ess, the dispensation would hold&f;)ugh g
with them,'# but, I:;‘l;z removed by it — in the same w:a.y,al o
gation to fast woul onable cause, still the dispcnsatlo.n 1sed e ooe popes.
i T r:;: D e cowee, o 155: h he sins, what
beis sinning; T ithout a reasonable cause, even d 1ou%l " dispensa[ion
Andifhe repeas 00 Viftl is true that by however just a tit cl tss e e
he has done still hf’ld:. e e e nev‘:ti‘eneav:’a}n S
e o .thc : F:al B e sing o ffe r‘i:ng of Christ, who
fematns 2 40 7 ﬂ::;_ the Church representing the sutle

clerics are minister | ’
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qui cum percutiebatur non repercutiebat etc. (1 Per.
ministri evangelii et debeant praedicare,
praedicationem suam profligare.
rationabili causa esset dispensatum,
- 4— Hic possemus loqui de irregularitate. ‘

Sed dubitatur, an hoc quod dicit sanctus Thomas de clericis, sit generale de
omnibus clericis intelligendum; quia Paulus solum de episcopis loquitur, per
quos clerici et presbyteri intelliguntur. An ergo de conjugatis et primae tonsurac

intelligatur. Videtur quod non, quia clerici de prima tonsura eunt ad bellum
et occidunt etc,

Respondeo quod de omn
presbyteris intelligit.—
unc; non enim erane is

2, 23); etiam quia sunt
ideo non debent operibus suis
Unde si episcopus illum cum quo sine
ordinasset, peccaret, licet non mortaliter,

ibus intelligitur.—— Contra, quia Paulus solum de
Dico quod suo tempore non sic ordinabantur sicut
ti minores ordines, non erat tunc prima tonsura, sed
Ecclesia ordinavit ad omnes. Sed si ad bellum justum vadant hujusmodi, non
peccant mortaliter, licer semper incurritur irregularitas.

5.— Pro quo dubitatur, an s; clericus primae tonsurae petat in bellum justum,

et occidat sarracenos, an peccet. Dico ut diximus supra, quod aliquando
tas sine peccato, ut in isto casy. Dico ergo, qui in justo
OS V. g non peccant, sed nihilominus incurrunt
irregularitatem, De ista poena irregularitatis quando incurratur et quando
non, esset late dicendum; de quo videaris summistas ponentes multos casus
in quibus incurrity, quos in medium adducere esset oleum et operam perdere,
postquam unusquisque vestrum potest hoc apud illos videre, maxime cum in
Istis non sit magn, difficultas. Djco tamen generaliter, quod incurritur
trregularitas per mutilatio

ionem membrorum ef per homicidium, et generaliter
Per consensum et concaysam ad mortem alterjys. Nec videatis quid aliquae

glossae dicant, qQuia si quis /2917 Percusit asinum in quo fertur aliquis ad

supphcxu.m, fon est irregularis, nec g mittat ligna ad comburendum illum. Et
tamen aliquae glogsae dicunt

; N i ilicet quod est irregularis. Ideo
dico quod non videatis illas, sed ; , _

Articulys quingys

Utrum aljcy; licear seipsum occidere.

I.— Respondet sanceys
inclinationem naturalem qu
vandum se in esse. Secundo,

Thc?ma quod non, Proba,
A quisque jng;
qQuia facit inj

quia est contra
Natur ad amandum se et conser-

uriam reipublicae cujus est pars.
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, 23), and also because
hen he was struck did not strike back, etc. (I Peter 2 each, they should not
W

; st pr SOL
they are ministers of the Gospel whlchht%lrc}l’) r:;:hir?g.l s Hence, if 2 blcslh(})llz
i base thet ispensed,
thercfoe 12 "Nhat CLS; \fvhlfc}:rrcl1 (;1:31 ;ad without reasonable cause dispe
were to ordain a man
. ally.
uld sin, although not mort - - o
WZ —SHerc we could speak about mchu'll"all;lcgnas says about clcnc.s ﬁs to ll:;
: i bt whether what St. ly about bishops,
Bmaltlhelrl:iiiz;; sbout all clerics For PaucliSI;OIi{: :t:ler)l’ to be understood
gy : ; be understood. Is > It seems nOt,
those who ar . et
; out :}fose with simple tonsure go to war aln th against this is the fact
e;ji:;” that it s to be understood about alI\./l-_view is that in his time they
. bout priests. — MYy - - there were not
that Paul unde.rst(c)lo.d 1;0:3:; :)heypare oo w. For at th ,‘:: ttlrtnhi here e b
were not ordained in d there was not simple wnsurei’:f o a just war, they are
thzse ’:1“:;:’ . o}iir:ﬂmBut if persons of this sort go off to
ordered these .

. incurred.
irregularity is always 1nc . sins if he
not sinning mortally, altl?ough - lrr(eii‘:lbt: whether a slfnple clenfhat some-
5.— With regard to this thereisa 25 we said above,

. . say, fore, I say,
. and kills Saracens : is case, therefore,

tz.lkcs g JIUSt W’;l: incurred without any sin. In (tlh lilot sin, but neverthe-

times an irregularity ce, in a just war kill Saracens, Fiﬂ'c gularity, when it is

those who, for mSt?I:eg:,larity. About this penalty o [In the meantime,] you

!ess the‘); mcduivitr:rnot we should speak at length.

incurred an »

ity is incurred,
. . 1ty 18 1ncu
in which irregular
. 147 ing many cases In W hen each of you
may see the Summists'® treating d effort, Wl

to lose time and €I difficulty in
which to bring fﬁm;’d :;Z‘;ld::; ecially since there is no great
can see this in the Summists,

ilation of
. red by the mut ) .

. ity is generally incur d cooperation 11
them. But I say that lrrzg\ﬂ;r :\leasgencmny by conscnltfa:bof; v%hat some
members and by homlciqe’r should you trouble yOl}llr-SCh some other is being
the death of ano.ther. co(l)’le whips on an ass upoﬂ:’ t‘:icther is he irregular ifh.c
glosses'“® say, for i s(?mhmcnt, he is not irregular. And n site, which is that he is
borne to capital punish Yet, some glosses say the oppo them but about the
brings faggots to b““I‘ hlmt'hat you should not worry about

: sy

irregular. Therefore, Y

laws,

Article Five | |
Whether it is lawful for anyone to kill himself-

i as it is
is, inasmuch
 answers that it is not. He proves this,
Thomas answers . He pr
agal ; Stht. cural inclination by which every it
T e nahimself in existence. He prqves :
and to keep ’

e is inclined to love himself
second, because [a person
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Tertio, quia homo non est dominus suae vitae sicut est dominus aliarum re-

fum; non enim Deus dedit e vitam ad alium usum,
quia Deus est dominus vitae €t mortis.
€Igo peccat. Quarto, quia est contra ¢
diligere. Qui ergo seipsum occideret,
nisi quod qui occideret se,
ut diximus, solum unum

Perniciosi, et hoc auctoritate publica quando damnat

privata. Cum €rgo qui seipsum occideret,
$e auctoritate privata,
occidendo,

occidere,

nisi ad hoc ut bene vivat,
Unde qui se occidit, facit injuriam:
aritatem qua quilibet tenetur seipsum
peccaret mortaliter. Non est dubium
faceret contra illud praeceptum, Non occides, quia
homicidium est licitum, scilicet occisio hominis
us est, et non auctoritate
etiamsi sit perniciciosus, occideret
sequitur quod faceret contra illud praeceptum de non
€t per consequens peccaret mortaliter. Non ergo licet seipsum

casibus licet occidere alium, an ita etiam liceat in aliquo casu seipsum occidere.
Alio modo potest intelligi

extendendo illam valde generaliter, scilicet quodin
nullo casu et nyllo modo liceat seipsum interficere, In quo ergo sensu intelligit
sanctus Thomas, vel primo vel secundo modo? Respondeo quod intelligit
illam sicut omnes

dicunt quod illg est vera, scilicet generaliter, ita quod nullo
m occidere. Bt in hoc sengsy

Primo ergo arguitur sic: Liceg Praeparare ad mortem, immo adhortari alium
ad hocquod psummet occidat. ergo licet seipsum occidere. Patet consequentia

ex Paul? dicente, quod nop solum dignj syn¢ morte qui /292/ mala faciunt,
sc-d qui consentiunt facientibuys, Probatur antecedens, quia legimus de
Vincentio et de multis sanctig martyribus quod adhortabantur alios ut
interficerent illos, O, dicetis quod erant paratj, Certe non liceret mihi

movere alium, etsi iPSF €sset paratug, 5d interficiendum me. Item, probatur
quia de beata Apollonia dicitur quod,
ecit se in ignem paratum; et hoc non

Cet in casu interficere seipsum.

ued hoc facrum de martyribus, non

€ quod adhortarentyr alios etc. — Con-

um. — Nego illud, immo dissuadebant

ean orum, proj
solum fuit licitum sed laudabjle; ergo li
Respondetur quod itz est, ‘scil

icet q
solum fuit licitum, sed etiam laudah;]

tra, quia consentiebant peccarg illo

e TFIT* 1-8
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j ic of which he isa part. Hc proves it,
e i'n’ur)t, Eﬁeth ni;:t[;'ﬂc))lf{(l:l?s own life in' 'the.}va)f' 1rn ;vl};f)l:hl;i
e oo o mt?ln 15:}1;’{1 s. For God did not give hfm li s dc;ath. y other
b o'f i e}:tl begcause God is the master of life EnSins th Honee
reason but.to hYe rlglf 'd)c,;es injury [to God]."® Therefore, e Obl.ing e he
gt hl'm§e against the charity by which every;);e 1Isn OBl
himsel ll)scocause lthls % re. who would kill himself, would co et hi
The One"t erﬁ (t)h ’r one killing himself would be act gl gains: O
. g th sehalt not kill.” For, as we }}a.vc said, OE y ne homt
C?I;n I'nT:v‘sirfntllfn\fi’z ’I;hzllldlling ofa condemnecll{i Il);mlc}i;:; :lnfaxévc}; pthough e
cide is » viz., the ki emne pere k3 .
no'tgl?ril:,atee:rllli::lil(?:;ty\;vi:llsel;ed:iiriifg r:i) by privzllzicu auth:r:}z,t 1lt1 cfovl‘l,(‘;\;vlsd t:;;s <
would be ; to kill, an .
wouktil ble) - m;ttifr;z: a'II'llclic,r:f%tre, it is not lawful to kill oneself.
quently be comm

. : lusion —
nst this conc
2.— Nevertheless, there are some argumem;'aga;nclusitm of St. Thomas
< > tthisc . -
with respect to which we should first note tha d that it is not more

. . derstoo )
: . First, is it to be so un do not extend it
lcavr:fzclz tall(:;_lr; in et:::,;)f ::?: to kill another, in such way thaste :Vft i: awful to Kill
aQ to on - in some ca d
ther]; but just as 1 : be understoo
e [f"or' Oalll . ttlav:rlﬁltil?nosome case to kill oneSe_lf? ?}?t:;ﬁ:(‘) czsc and in no
?nother, 1sd it SOb extending it most generally, viz., ais Se. Thomas under-
- . vv:gfl’ 4 kill oneself. In which sense, then’that ht:: understands it in
e lt‘la i ttlcl)c first or in the second way? I answer no way is it lawful for
standing it — in it is true, that is, generally, so that.ln 1 this sense, there are
the way that all.sayelltf thd ;ndemtanding the conclusion u; whul to kill oneself.
anyone to dll himsell ents to prove that in some cases it 1;0: death, and indeed
ag;{?‘f‘; several algmt ilsl as follows: It is lawful to Prelpavi;ﬂ to kill oneself. The
€ f1rst argumen If. Therefore, it is la : o of
ill oneselt. 4 deserving
to exhort ano.thgr to lf(:(l;lrr(: Paul saying that not only are fil:)?l evil.15! The
consequence 1S Cl'iarbut also those who consent to those 5
death who do evil,

pr ‘- d (&) mcent a“(l xnany other martyrs
lltecedent 18 oven bCC&USC we rea ‘ V 152

i that these others were
kill them. — Oh, you will say another
that they cxhortedl 5c;thel’s to Xl 1, it would not be lawful for me to move
prepared to do so.1* — Cera

. ecedent] is
do so. Again, [the antecedentl &
: he would be prepared to s es. For it is sa
to kill me, even thoufsha matter of fact [martyrs] did kill dlemsl::;ors, she hurled
proven also bcgalusic that, escaping from the handsdoi?:l;v:spim only lawful but
of St. Apollonia ™ £#> — prepared for her. And:
herself into the ﬁz;hﬁl some cases it is lawful to kill oncsclﬁrs did was not only
honorable. Th?rcthat’it is lawful — indeed, what the marty:
The answer1s

12vf’ﬁ[1.l; :);;Z ‘::slawﬁﬂ], because they consented
this [i

155 [ deny that. Indeed, they were dissuadin
sOrs. —

— But against
rs, €tC.
also laudable that they ahonedigtgfc sin of those oppres-

g others from killing Chris-
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aliis quod non occiderent christianos,
monebant illos yt ipsosmet occiderent.
illorum, quia ipsi sancti non hoc facje
ad ostendendum et comprobandum

crant, et illa adhortatio solum estnon resistere. Unde dico quod qui a sarracenis

occideretur et patereryr hoc modo pro fide Christi, licite faceret si illo modo
faceret, quia hoc solum est non resistere,

3.— Secundo arguitur:
- consequentia ex beato Hie

et cum viderent se nihil prodesse,
Nec propter hoc consentiebant peccato
bant ad movendum illos ad malum, sed
veritatem fide;; quia ipsi alias passuri

Licet abbreviare vitam: ergo et occidere se. Patet
ronymo. Nihil interest quod subito vel quod multo
quia licet strictam et asperam d'ucere
pinquat quis ad mortem. Licet enim alicui per
tiam corporis abbreviare vitam, quia solum comedert’3
icite fit; et tamen per hoc abbreviatur vita: ergo. Et st
quod abbreviet vitam, dico quod hoc nihil est quia
illud sciat, et tamen licite facit: ergo. Item patet ldc'Hf
ienses licet sint moniti a medico quod morientur nisi
licite et scienter possunt non comedere carnes: ergo.

d omnino ex intentione abbreviare vitam, est peccatum

» bene licet illam abbreviare per abstinentl'am
comedendo pisces, quia de se bonym, est illos comedere. Et quidquid ex illo
Sequatur, est licitum, etiamsi sequaryr abbreviatio vitae, quia ille non df“
operam ad abbreviandym vitam, sed ad Opus poenitentiae.— O contra, quia
veniet in inﬁrmitatem. —_ DiCO quod bcne VOlO, quia ille utitur )’urcsuo
comedendo pjsces illos, id est [jcer ei comedere illos, quia Deus creavit pisces
ad comedendy, Etita de carthusiensibys dico, quod licitum est eis non
comedere carnes, quia utungyr jure suo, utungyr enim /293/ alimentis quae
Dominus dedj, ad

. ) Usum hominjg, Non tamen [jcer comedere toxicum vel
solim4n, quia Dominys alimentyp, istud non dedj
omestionem carpjs impeditur

ICamenty
illo modo vitam abbreviare,

abbreviare illam, sicye sivide

Panem et bibere aquam |
dicas quod iste ignorat
bene scit. Et pono quod

antecedens, quia carthys
comedant carneg,

mors in infirmis, cum Si‘_‘t
et cibaria convenientiora. Licite ergo potest quis
Et hoc intelligo quando notabiliter non videt se
. . et incurrere feby iy €X comestione piscium, tunc
non liceret illos comedere et vity, abbreviare. secus autem bene licet. Sic
etiam si aliquis infirmatur hic ’

aliG .G 0on teneye ;o ad aliam terram, quia sufficit
quod vivit in terra habitabi)j_ Ubi tapm,

. 1 modo arctissimo et singulari quis
VIveret, puta non comedends, Perpetuo pg;
abbreviaret, forte non liceret, ve] ef: seme|

Panem et aquam ut vitam
fantum in hebdomada comedere

( ommen af]* ‘54 - 17 3
y ad. 1 8
tary on Summa thealogfae II II Y q.

. dmonished
that this was gaining nothing, (4 © B8 C
tians, and when they saw ere they on that account co this in order to
those others to kill. them. N(;r‘zs themselves were not dolntghe truth of faith.
of those people, since th1e ;ut in order to show and Provcd that exhortation
move those othetl' St';?e;" tlh’cmselvcs were going to suffer, an
For, in any event,

i itis
i s life; therefore, ‘
s only non-esisance is: It is lawful to shorten Onesﬁl n; St. Jerome: 2
tis: o dent from SE.
— A second argumen e evide Jerome: i
. . conseque long time.
wiu kill oneself. The : o overa
. k ; als:'_');rence whether you kill yourself suddenly
makes no di

t1is 0 1€a alld aSCCth
1 an austere
eceaen \' "

e shorten
iti that someon:

close to death. Indeed, itis lawful

which one may come ,

- eat and
) For it is lawful to &
. and abstinence. s life is shortened;
his bodily lfe thmuﬁh l:;:;n:;d, still, by so doing, t(}):: ;elmay shorten his
drink only brez'ld e tha’t such a one is not aware 11. And I stipulate that
;};ereifore;;\l;ld tl f;}};i:’;: ?1)1,1gatory because he knows it well.
ife, I say'” tha

d-
ain, the same antece

' ill he is acting licitly: therefore. Agal b een warned by
e e e it
ent is evident, becaus

. t meat, can
a physician that they will dlcfunless they ea i o
. : . erore. s YL ° mor .
knowingly not cat meak rt;ltlieornall}’ to shorten one's e :18 ab)' eating fish as a
Fanswer, tha just mtt(: shorten it in an incidental f;:hy And whatever may
over, 1t 1s very. fawful ince of itself it is go.od to T‘; fo; the one abstaining
matter of abstmcx}cfi’ ;,ﬁ,] even a shortening .Of ' 3,5 to do penance. — But
e e o s I, b rather ncen he will become sick. — I
does not intend to s 0 nd to shorten life] bccal_lsc ting that fish he is exer-
against this, [he doc.s e d toward him, becaus:c < t i since God created
say that Lam well dispose say, it is lawful for him to ea s },ay that it is lawful
cising his right, that is to tl’l regard to the Can.h.us fans, right, inasmuch as
fsh to be eaten. Thus, vgecause they are exercising heir Itgis not, however,
for them not to eat mea;,’;ch the Lord gave me:llstxo eat;he Lord did not give
they are eating fPOds " “something corrosive,” for t that death is held at
lawful to eat poison or cither is it only by eating mcad more firting foods.
such to men to eat. But n more healthul medicines anAndI understand this
bay, since there are Otlll::vﬁﬂly shorten life in that way. hortening it. Thus, if
Therefore, anyone can not noticeably aware that heés }j then it would not be
when such a person 15 uld be feverish from CATIng s ’th rwise it would be
he were to sec thathe wgsh and shorten his life; but o ulfl not be obliged to
lawful for him to eat e is sick in this country, he wo he live in a country
lawful. So also if somcoll;cmu&: it would be enough that he '
: un(w;

o t austere
be living in 2 mos$ .
other &© here someone would be it bread and wa
%}c:attoisaaabimblc‘ }g;w:a:[:re, never consuming anything but uld not be
and unusual way,

¢ wil hls llfc, pcrhaps : ’
- t}lc “lt thal ][e wl)"ld shon o » WO
€I, v
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non liceret. Sed debet hoc fieri modo communi h.
intentionem mors S€quatur, et non ex intentione.

4.— Tertio arguitur. Licet properare ad mortem, non solum de per ac-
cidens, sed ex intentione: ergo solutio praedicti argumenti nulla, et per
consequens licet seipsum occidere, Antecedens probatur de beata Apollonia,
quia parata pyra ignis coram ipsa, cum vellent lictores persuadere illi quod
relicta fide christiana transiret ad sectam illorum, praecipitavit se in ignem; et
tamen hoc est ex intentione occidere se: ergo. Quaeritur ergo an hoc fuit

ominum bonorum, ut practer

laudabile.

Aliqui volunt dicere
infligeretur mors, sed q
licitum et laudabile se
projicerent eam, sed q
dicamus quod lex div;
Itaque dico quod Dey

quod temere fecit non exspectando quod a tyranno
uod excusata fuit per ignorantiam; ita quod non fuit
Projicere in ignem, sed debebat exspectare quod alii
uod excusata fuijr per ignorantiam. Sed melius est si
na est plana et aequa, id est non utitur sophismatibus.
$ Non quaerit sophismata et occasiones peccatorum ad

con‘c.iemnanc.ium homines. Dico ergo quod licitum fuit et laudabile quod ipsa
Projiceret se in ignem, nop exspectando illos. Ratj

Quid enim refert quod ipsa moriturs post

ante illam horam? Quod ergo nunc moriatur

' vel post horam, nihil refert quoad
Deum. Unde Pro certo tenen P

dum est quod et laudabiliter fecit, et quod non
est o.perate.x ad mortem Suam, cum jam decrerum esset a tyrannis se morituram.
Slm'lle legmfr qe beato Vincentio, qui non exspectavit ut mitteretur in ignem,
scc.i 1pse projecit se, quod certe laudabile factym fujt ad ostendendum robur
animi, et ad ostendendym libenter pro Christo patiebatur, postquam
lcrat moriturus. Un qui suspendendus est ponat restim ad col-
um, non peccat. '

1294/

5.— Sed ex hoc argumento
mortem, liceat Praevenire Jj
est damnatus, scilice utsu
solet venenum dari malefactoribys, Videt
se, ergo nec bibere venenum, -

Respondeo quod oporteret pri

. . de:

;;lxztgf, rclt sﬂsx;, cer:iulr,n Zst.quod esset licitum, potare venenum. Cum ergo lex
e o .

) apud barbaros, sed apud fempublicam bene ordinatam, possu-

mus dicere quod liceba jlj; pot.
are Venenum d
o uan tus a
mortem. — O contra, quia ille talis habe, se ac(tl' et condermia

suiipsius. — Respondeo quod oporter vig

quod
de dato quod

oritur aliud dubjym: an illi qui est damnatus ad

ad sophismata, maxime jn materia mory];

175

7 ], q. 64, aa. 1-8
Summa theologiae 111, q. 64, .
e not be lawful. But this

. uld
lawful. Or, again, eating only once a week wo uch manner that death

should be done in the usual way of g°°d_ men, “:1:11
would follow unintentionally rather than 1f1tent10 1 );;asten death, not only

4—The third argument is as follows: Jeislav tfO the solution of the
A4 accidental way, but also by intention. '.Fl{ere ort:,l Uil oneself. The
e s argument is null, and consequently it is laWﬁlf toWaS repared be-
Sflct:lczgentgis proven from St. Apollonia. For when th‘eiel;; e apbandon the
fore her, although the exccutioners waneid 19 B¥RLE o6l Bur chs
Christia’n faith and to join their sect, she hurled herse tion, then, is whether
was killing herself intentionally; therefore. The question,

this was praiseworthy. in not waiting for death to be in-
he acted rashly in no that
Some want to say that she a ance — SO

ignor
ficed by an oppressor, but tht Sh;“’as ;XCUZT? irl:Zoh:;:el%r:‘:, but she should
i lawful and laudable to throw hers 4 by ienorance.
ga:rv:s wr;iottedafor others to throw her in, an.d tha.t she ;V;: :Z:::lsfioesyngt employ
But it is better to say that the Divine law is Plam an hisms and occasions of
sophisms. Thus, 7 say that God is not looking for sop

. d laud-
‘ hat it was lawful an
sin in order to condemn people. Therefore, I say tha ait for them. The

. d not w:
able that she would hurl herself into the fire an h:t matter that she, about

. . . Forw
reason is that she was going to dlc_ [inngﬁtcn death before that? Therefore,
. . s ight wish to . ith respect to
to die in an hour’s time, migh thing with resp
matters no .
that she should die now or an hour from now > d that she did

ct ly,
God. Hence, we should be certain tha}t1 S:IC a 5:1 k:;rcﬁfczeed by her oppres-
i h, since that was alrea ¢
not cooperate in her own death,

incent, who did not wait to be
sors. We read much the same ab}?ilrlxtxslzllz'sisr?{-\-lwhich was certainl}'r a lauda.ble
thrown into the fire, but threw fsoul and that he was voluntarily suffering
deed, d(?ne to show both Zttl;zrllxgt}ig die. Thus, if someone wh.o :15 abf)rlxt to be
for Christ, when he was d his own neck, he is not committing sll .ful or
hanged puts the rope aron” ent another doubt arises: whether it is law g
3.— But from this artﬁu::andcipatc his executioners by taking pf)lSOI_l:- at
one condemed t dez has been condemned, viz., that he take.poxsgn -
which kind of death he s for whom it was the custom that poison be gonc’s
least among the Ad:;ntl?tlwould not, for it would not be lawful to cut
to felons. Ic Secm'sthe: would it be lawful to drink poison.
throat, and so nel ould first be necessary to see Wth!’lC b Lol t0
I answer that 1t Wo! and if they are, it is certain that it woul but within a
giving poison 37 )us;(,,rc that law existed not among barb.anans,d }lfk on
drink it Sindce ’c;h:l:r:l:ic 6 we can say it was lawful for him to drink p
well ordered I ’

. because
_ he opposite seems ﬂ‘”"
mned to death.!®® — Bur # Iy in a moral
when he ::::lci::gévdy killing himself. — I answer that, especially i mor?
such a pe

i o sophisms.
cessary to look for equi and not to resort to sOp
it is ne ty
matter, it 15

r those laws about
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habeat active vel passive,

nam tam homicida esset habendo se passive sicut
habendo se active.

Patet. Si ipse exspectaret lapidem molarem cadentem, ita
operaretur ad suam mortem sicut si jllum lapidem acciperet supra se et se
interficeret. Sic nihil refert quod ego manu mea accipiam venenum et bibam
illud, vel quod alius illud infundat in 0s meum, quando lex est justa. Et sic
dico quod Socrates inter Athenienses, si juste fuit damnatus, bene fecit
sumendo venenum. Sicut sj aliquis esset damnatus ad hoc quod praecipitetur
in flumen, quele ahoguen, nihil refert quod ipse exspectet quod praecipitetur,
vel quod ipse praecipitet se. Hoc modo potest dici. Si dicatis oppositum,
scilicet quod nullo modo licet active se habere nec potare venenum, dicas

quod nullus debet subjre poenam aliquam quousque illa infligatur ab aliis.
Sed melius est dicere primo modo.

6. — Quarto arguitur:

Existens in extrema necessitate, potest licite dare
panem quem habet ad sy,

am vitam servandam patri suo, vel saltem proximo

Suo, ut regi patienti similem necessitatem; sed ob hoc interficit se: ergo licitum
est alicui interficere seipsum. ‘

Respondeo concedendo antecedens, quod licet dare alteri panem mihi nec-

essartum ad evadendam mortem, Sed nego quod hoc sit occidere se, quia non
occidit se ex Intentione,

c sed per accidens per hoc [quod] subvenit proximo.

Unde quidquid sequatur, est licitum, quia non ex intentione occidit se, immo
multum dolet quod moritur, et nop potest esse superstes.

7. — Ex hoc orityr dubium. Simys v, 8 viginti in naufragio, ita quod

sumergxt}xf navicula quae non Potest sustinere nisi decem. An liceat aliis de-
cem praccipitare se jp marj

ccipitare ut alii decemn salventur. Vel mittatur sors inter

0mn§lrlglntl qui sunt in ill; navicula, et sit casys quod sors ceci- /295/ dit

super illos decem, Typc g Praecipitent se, est licitum; et hoc est occidere s¢;
0 . . - N ' . .. . . .

RCS.P 0 ndetur..Ahqul. dicunt quod s servent rigorem sui juris, non est licitum

praecipitare se in mari, sed debent exspectare gt alii praecipitent illos. Certe

. ivatus homo et
una persona publica. Dico €180 quod licer jjljs de’ccm ;I:;scgil;t:se in mari
ut alii decem salventur, Py quia sicut licer mih; praecipitare me in mari ut
ita €1go in illo licer illis decem praecipitare se in
ST Vitam est malym temporale et non spirituale.

et,
non pereat pater sed salveryr,
mari ut alii salventur, quia toll

177
Commentary on Summa theologiae II'1I*; g. 64, aa. 1-8

¢ is active or passive, for he

. h )
fore, / say that it makes no difference Whether active. This is clear: for if

- * r .
h a killer whether he is passive o ing toward his
:Vh‘:tﬂi:’: ::::: ltl; wzit on a falling millstone, he w<?uld Efea:zrslrlliimselﬁ So,
death just as if he were to take that stone upon hlms?th my own hand, take
when ,the law is just, it does not matter whethe}' I-, wi o outh, Thus I say
oison and drink it, or that someone else pour it mzlo r):ed be did the right
fhat if among the Athenians Socrates was justly co;x cmed b rown into
thing in drinking poison. So, if someone were con emn_d. it does not matter
a rivir “which would drown him,”'* this now ¥ be Sl?'l I.f ou say the oppo-
Wthh,er he waits to be thrown or tvl:;tllhc tl})lmwtsi\}'lc":rifi (.irin)l; the poison, you
i in no way is it la to be active: it is inflicted

:;:hlz?:l}; :}l::‘tt ::) I<;m: s}z,ould submit to anY.P“mS}ftm?:;;,nn '
upon him by others. But it is better to S}z;ak 1:;}81; t;’r;n lawully give bread,
- h argument. Someone in dire 1 his neighbor,
w}?i.ch hflzfﬁgzo‘;riuservc his own life, to his fat'}:;rb (:.te;::a :.:e of this he is

. ; imilar necessity.

for instance, to a king suffering a sim1 i1l himself.
k(;lrli;l : himself; therefore, it is lawful for someone t(l) i(vlful io give to another
I asswer by ::onceding the antecedent, that it 1sIa deny that this is killing
bread which 1 need in order to avoid death. 1.3ut ;n)t,b accident through
oneself, for such a one is not killing hjmselfinﬁcnn?nlilgi’iﬂusin};c he is not inten-
N may follow is = -

on; n . » , .

h a doubt arises. I.tct d‘cxe bc) fOI CXample, [WCnty Of us 1n a
: M Itom this

i iculd), which can hold only ten, 1s
s%liPYWCCk’ . S“fh walyvtilf:tl i_::fi’: ito(:l}fr':)w themselves into the s:; es:v}tll:l!;
sinking, Would. p b;ea ved? Alternatively, lots may be cast amon'1g<h e ey
e o1 mlght S:;x the chance that the lot fall on those ten. Then & 99
o e hfcbf)at . it is lawful; but this is to kill thcrnsel.vs, efimm”
throw themselves in thets}:; if they keep strictly to their own rights (.gut .

n ansuer -y i‘?y < not lawful to throw themselves in the sea;he i
rigorem sul juri), | * S throw them in. It seems [however] that thes
shoud it for Od'lcrs :10 injury to them; therefore, I say that by' con:scn ey
would [thus] certainly do :h ;c o e ifir., ha | s}mmm:'c o
lawful for them to thl-’m-v lawful for the slave to throw hnmsclf.m to szn bis
are slave and mmcz’h“slasmc if they are son and father,'” or a private n: nan
master. It would b’I?h :::fore, I say that it is lawful for thos'c ten to C?;rjust ™
 public peson. cordcr that the other ten be saved. This is dw’fathe; ta
selves nto he = u:o throw myself into the sea in order tha:;l mt);n ther 1o
i is Lawfol for ‘:::d so therefore in that case it is lawfuldfol:cczl i‘sc oy
perish but be: the's& in order that the others be saved, ’
themselves 10t ’

life is a temporal, and not a spiritual, evil.'é®
€15

{
1

[
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8.— Praeterea arguitur: Si sit aliquis damnatus ad inediam, utputa est aliquis
comprehensus en un algibe, y danle a comer por onzas ut sic abbrevietur vita.
Tunc quando juste est con

panem. Patet, sicut licet ferre patienter sententiam illam, sic licet ei hoc facere;
et sic faciendo interficit se ex intentione: ergo.

Respondetur quod licet varie ad hoc dici soleat, tamen malim tenere quod
tenetur comedere, quia non est damnatus ad hoc quod non comedat per
sententiam; quia si sic, jam sententia esset iniqua quae diceret quod si haberet
panem, non comedat. Et cum in sententia solum habeatur quod condemnatur
ad inediam, videtur quod si habet panem, teneatur comedere, et sic male facit
non comedendo. Nec est simile de hoc casu et de aliis, eo quod in aliis, sive
illud faciant, sive non, id est sive praecipitent se sive non, nihilominus absque'
dubio morientur, Sed in hoc casu non jta est, quia si non comedat, certum est
quod morietur, alias non moriturus si comedat, et ideo tenetur comedere.

9.— Sed est dubium de damnato in carcere ad mortem, qui licet bene faceret
fugiendo, an tamen teneatur fugere si potest. Videtur quod sic, quia alias
cooperatur morti suae exspectando. Sed de hoc inferius dicemus. Pro nunc
dico quod licet sit licitum fugere, non tamen tenetur fugere, etiamsi videat
carcerem apertum. Nec hoc est occidere seipsum, sed patienter ferre sententiam
latam pro suo crimine. Et per hoc potest responderi ad multa alia, utpote ad
illud quod solet argui, quia licet navigare cum periculo mortis: ergo et occidere
se. Probatur, quia ponere se in Periculo occidendi alium, et occidere alium,
pro eodem reputantur, Ad hoc dico, distinguendo antecedens. Cum periculo

ipublicae, ut v. g. liberetur communitas,
ilominus cum periculo probabili mortis

T¢ pro negotio particulari, id est quando periculum est

U0 non potest fierj navigatio,
enim perirent contractatie

bene liceret, Nih

bene liceret naviga
ordinarium sine q licitum est navigare. Secus
nes. Quia tunc dant operam rei licitae, scilicet ad
augendam rem familiarem; nog enim dant operam morti.

Etad illud quod solet ar

- 18Ut quia licet exerceri officia militaria, utputa justas
Yy torneos; et tamen ibi eg; pe

. - riculum mortis; ergo. Ad hoc dico quod illa
exercitia expediunt reipublicae y¢ Strenue se gerant milites in bello; etiam pro
bono reipublicae. Nec tamen est ibi manifesyum periculum mortis, sed raro
et de per accidens sequicur. Unde dico quod licite exercentur, quando non est

demnatus, licet illi habito pane non comedere
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8.— Furthermore it is argued: If someone 1s condenfmildhti(r)n " r)%little,”m’
instan if one is confined “in a cstern, and they fee he has been justly
o that 0 this his life will be shortened, then, when he t it. This is
o i thl? vfm}l’ whul for him, even if he has bread, not to (?ais l";Wﬁll for
conde'mned,' ¥ llS v:ful for him to patiently bear that. sentenses i(l)fltTherefore.
ﬂw: Jucsi:)atilllts lj\:;d in doing so, he s intentionally klumg. h-lm(siiff:erent ways, I,

I’;‘l}:(e) amwer'is that although it is usual. to sgeal;to d';‘: ‘F'Lr by the sentence
however, would prefer to think that he. is oblige t(')fct hz;t were the case, then
he has not been condemned to not eating; becaus}cl: i though he had foo d he
he sentence would be sinful which would say t 1at v a condemnation to
;hf)ljle:il Ijot eat. And since in the sentence d.lcre o y;ld thus he is acting
hunger, it seem.s that if he has bread, he -is obliged t(i}f;t:;ase *+ d the others, for
badly il’l not eating.”® Nor is there similarity betWCC.n hether they throw them-
in the other cases, whether they do it or nov, that is, v:;l But in this case that is
selves into the sea,or not, they will still wid.lout dO}‘:bivﬂle;lie, while, on the other
not so, because if he does not eat, it is certain that o bliged to eat.
hand, if he eats, he will not die; and herefore, he s oblig

9 I;"t n \Nh 1 C]l’llled to
e i 1 O 0 1S COnd
dlete iS doubt about someone n prlS

— even tho" h ] . . .
dca]h . . . ) : .
g < Illlght bc aCtlng I'lghtly to 1[66' S‘]", 1S IIC (')l)l]ge(l to

flee if he can? It seems that he is, for Ot:l:rl:z;f;:r 172 byt for now I say that
upcoming death.”* About this we will spe , obliged to do so, even if

. 173 he is not, however, ther to
it is lawful to flee, o ill himself, but ra
;:;ven thm}llgh . n door open. And this is not to kill himself,
e sees the priso .

X . . 174 Moreover,
; d upon him for his crime. -
patiently bear the se[}tcnce lmx::ngy other arguments, sush as t:e c?,mit
through this it is possible to af}t is lawful to navigate with the risk of deat ’clf
. ei nes
mon contention tlh;it b:cia lgisll oneself. This is proven, b.e causz 0 P};l: i;: same.
is therefore lan'_‘l $0 and to kill that other, are judged to i
in danger of killing another, cedent. Tt would not be lawful to sail,
i Iy by distinguishing the ante i terprise in order to
To this I rep iy by ¢ d imminent risk, on a private enterp il for the
in face of an obvious ?n rtune. But it would indeed be l';lswm e ;31 Faith.'”¢
increase one’s faml.ly 0 that the community be saved,' o fo'r tfe e of rea-
good of the rcPubhci)v.wg/;er lawful to sail on private business, in a: is of the
Moreover, it Would[haet is to say, it is lawful to sail when that dg,n %vevise trade
sonable danger —:h ut which there can be no sailirfg — for, o emucl; e in
ordinary kind WO i perish. [Furthermore, it is lawtul] e their family
and commerce a:;:ng] intend a lawful thing, namCl)’ to Increase .
that case [tho:; s are not looking for death. 4 enic Lawful to engage in
fortune, and they the common argument, which is: “Itis la boce is danger
And in ICPl?' *o uch as jousts and tournaments,'”® a]d}ough . useful for the
military cxerascs.’ :hereforc «.. “ — I say that thosc. cxerClS;s ard‘:: ood of the
of death in thcdf:; that its soldiers act vigorously in war for the g€
republic mn OT
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periculum imminentis mortis.

Et ita de cursu taurorum, quia si sequitur
periculum, est de per accidens.

Et ad illud: si aliquis est dives et captivus, non volens aliquid dare ut liberet
S¢ a morte, videtur quod cooperetur morti: ergo. An ergo teneatur aliquid
dare ut non occidarur. Respondetur quod non, nec ideo occidit se ex inten-

tione, immo nollet mori, nec dat operam rei illicitae, quia alteri imputabitur
et non sibj.

10.— Ultimo arguitur:

Ad vitandum peccatum mortale licet se occidere. V.
g- sialiquis sollicitar virgin

em, quae habet pro certo quod consentiet et peccabit
mortaliter, Huic virgini licet interficere se ut liberet a peccato mortali, cum
minus damnum sit incurrere damnum corporale quam spirituale. Ergo licet
occidere seipsum. '

Respondetur quod non licet occidere se,

sua. Iraque dico quod propter hoc absolute non licet homini occidere se, quia
quod peccert, sequitur ex maljtia hominis, possetque evitare. Unde mors

corporalis nunquam est Necessaria ad vitandum peccatum mortale. Dico ergo
primo, quod nunquam licet aljcyj ex intentio

Secundo dico, quod de per accidens bene lic
licitae, si ex illo sequatur mors,

quia si consentiat, erit ex libertate

ne occidere se, scilicet volo mori:
et, ut quando quis dat operam fel
non est peccatum, quia non dabat operam

morti; sicut si ex hoc quod subvenio patri meo, mihi evenit mors, licite facio.
11.— Pro quo etiam est notandum, ut admonet sanctus Thomas Prima
secundae, quod dupliciter aliquid est voluntarjum: uno modo, formaliter, sicut
quod aliquis vule comedere, legere; alio modo, virtualiter, ita quod nolo, sed
est in potestate mea vitare et non vito, ut quando possum evitare et impcdirc
mortem et non impedio, Et djgi; qued ad hoc quod aliquid sit voluntarium

virtualiter, non solum fequiritur quod possit quis illud impedire, sed etiam
quod teneatur illyd impedire;

Fatur il ita quod qui potest impedire et tenetur impedire
malum, si non impediar, da¢

. ! operam /297/ .
tali malo. Sicut v, 8-> submersio navis tempore tempestatis non est voluntaria

necimputatur illi qui, lice poteratillam evitare, non tamen tenebatur. Sed de

hauea qui d“ef“ favim tempore tempestatis, est dicendum quod illa submersio
vocatur virtualiter voluntaria, 1 estvolita, quia licy
>

illam, tamen quia poterat vi
virtualiter. Sic in Proposito:
impediat et sequatur mors,
non peccat; sicut quando so}

uia licet nauta nollet submersionem
tare illam et ¢e

si quis non re
non est yol
um habeg

nebatur vitare, ideo est voluntaria
netur impedire mortem, licet non
untaria illa mors et per consequens
Panem necessarium ad vita[m] meam
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v th, for only
. L ious danger of death, for o
republic. But neither is there in this anylgbl\jllencc, I say that these exerclscs

. M 0
rarely and by accu}ilentddozi:i:;zlf :g(?:lminent dang.er. of deat}ix;;:n,;\.ﬁ;i the
are l:‘;;ﬁ:rl;:’:?l::llcf){ghzs 181 for if they entaiil danger :;Il’?’i‘:: Cand he is not
sam ’ L« rich man 1s - -

Andin repl)’ to d;:ﬁ Mgtl:,n;;nsta;v:cﬁ sf(r):rl; death, it seems dlz.lt:;ct:,s c.?: Is)sﬁ-
willing to give anyt 1fng » __ the question is whether he is oblige otgilntention—
v i e e e

g . t to die, an! i
i o o b imputed 0 amochc snd s w i
mﬁungg;ljlvf}f‘i f;(s)rargfled; In order to avoid mor-talixs:r:;r}l:oinows for cer-
" mple; if someone were to solicit a virgis virgin to kill
(t)zrcnsig; sol:eexwaillrlli:fr’lslgrjt and sin mortally, it » la“;it:lef?f it:ml:ss ti suffer a
herself in order to save herself from Irflor:aitsilsnl,asvﬁll for her to kill h?rselllﬁ
corporal loss th.at a SPi‘ri“_laanI:i'agﬁefg: l’ler to kill herselff,‘ big:ialsixsl iet

The answer is tha; }llt is wn free will. Therefore, 1 say that f(_ﬂ' ¢ that he will
consents, it will be o fe t (; man to kill himself, because the :Lce death of the
is a?s;lutelz’ “:llal‘:ﬁ‘nﬂano;alice and he could a;'loid iti‘il::::z’rc I say firss, that
sin ollows fro ] avoid mortal sin. e die”) o
!m.dy ° neve:;s; ;sszlr;x?:‘iiirtztionally ([sayi-ng.] thatcisl’a‘;ﬂv:;l:t_oas wzxen
itis never l? i ‘Z I .z:zy, that accidentally it is md‘;: it. it is not a sin,
kill hxmse.l . ‘Secon thing lawful, if death follo'WS Omh ,faCt thatIgoto
;omeoneil mt?slfoi(;ﬁltindingg death. For exampl.e, if {;:vnft; v(:ray

ecause he w: cting ina . i
help my father death comt;‘f’ toitﬂ;lcx’olulacrln::llso bg noted, as St. Thorc“:s”::,v;};:

11.— With regard topa:ts ,of his Summa advises,'®® that tlflcre SInconc wills

First Part of the S_CCO.“d luntary: in one way, forma Uy, as when s'[l butitisin
in which something is vo ll"‘; way, virtually, such that I do not(‘;’ im ede death
tocator to read. Ina scco‘i1 not avoid, as when I can avoid anc 1mb1:; virtually
my power to avoid and Id C}’le says that in order that som e.thllr: 5 also that he
and L do not do so. 20 T 0 1 ot someone can imp et impede
voluntary, not only is it rect o that he who can impede and is l;outrll1 - sonking of
be obliged to impede it ——edc it, intends that evil. For examp ;’ although he
ancvil, ifhedoes Ot IOPS -  or is it imputed to one who, ¢h respect to

a ship in a storm is nOt ¥ not, however, obliged to do so. But wi king is called

could have avoided it w?; in a storm, it must be said that its sinking

ill that
a sailor, who d&mt;s?is willed. For, although the sailor w:)luld :\::i;v;ltl, itis
virtually voluntary> ::)cmusc he both could and was bou; -ft;meonc isnot
sinking, neverth Clﬁsiunmry, Similarly in the case proposec, !
therefore Vi_““any vzazh, granted he does not impede lt:;:
obliged :ﬁ .m:,l:;d:oluntafy and consequently he does not sin.
that death 1s ‘

d death follows,
So also, when I
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servandam, et subvenio patri extreme indigenti,

et ego morior, non est a2 me
virtualiter volita mors nec pecco,

quia tenebar subvenire patri meo in extrema
necessitate. Sic potest subvenire regi existenti in extrema necessitate, omisso

patri existenti in eadem necessitate, quia in illo casu non tenerur subvemr'e
patri. Et sic illa mors non est illj voluntaria nec illi dat operam. Undc'cx his
patet quod haec consequentia nihil valet: iste potuit vitare submersionem
navis, et non vitavi, ergo sibi imputabitur; quia oportet quod in anteced.entc
dicatur hoc modo: jste potuit vitare submersionem navis, et non vitavit, et
tenebatur vitare, ergo sibi imputabitur. Habemus ergo quod duplex est
voluntarium, scilicet formaliter, et virtualiter, et quod nullo horum modorum

licet alicui occidere se. Sed ad voluntarium virtualiter requiritur quod velit, et
possit, et teneatur impedire malum.

12.— Sed dubitatur. Dato quod in nullo casu licet ex intentione occidere
§e, quaeritur an hoc

praeceptum sit ita notum quod non possit ignorari, vel
“aninillo possit cadere ignorantia. Viderur quod sic, quia Brutus et Cassius et
multi alii occidery

Nt se ne paterentur infamiam, et putabant melius et
uam in vita manere.

cimus quod quantum est de se, .
divinum. Sic beatys Augustinus damnar Lucretiam, quia seipsam interfcclt-
Arguit enim: si erat innocens, occidit innocentem, quod est peccatum; sx'crat
adultera, cur laudatyp? Secundo dico, quod illi excusati sunt per ignorantiam.
Unde in illo potest cadere ignorantia, si alias essent boni viri.

13.— Restat respondere a4 argumenta sancti Thomae. Vide illa. Circa
Thomas Waldensis quod fecerit Sanson insti.nCtU
t auctoritate divina, etiamsi hoc non invematu.I
tquod Dominus Deys elegerit eum et laudaverit
od beatus Paulus /298/ connumerat illum inter

male fecerunt et contra jus

quia satis eg
€t sat est qu
nim quod

sanctitatem ejus,
sanctos. Dato e

non legeremus Pracceptum datum Abrahae de
occisione filii, si tamep Abrah.

illi praecepit. Ita de Sansone
Hoc bene dictum est, Sed
liceret Sansoni occidere se,

am occiderer i]ly
dicendum est,

an sit necessarjum illum excusare? Videtur quod
etiamsi nop

m, crederemus quod illud Deus
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h . , ’ . i
ave 01‘11’ as IIluCh bl‘ead as iS nCCdCd to prCSCI veE my own llfc an I ger tto

die, I am not virtually \.mlhng my
e and 1 o v e?(trel)mc?a::tnlt,azliéliged to help my fatl;l?lrel;lccg)l:etzct:irrr:;
et Andsoone e SI}K: ’l ehis king, who is in extreme need, .wnm g
o And facher (':anhesf;me need, because in that case he (:i ot Ol
h helP fobupy l; t tehat death is for him not voltfnfary;l{ld‘ oo b
ot hls fatben - i lear that this consequence 1s 1V t;l c.rcfore 1an
it. From Fhls, then, itisc e e did not - Soc’l o v
have avoided .the shIP.S ssl necessary that in the antece der}ie I b
irnpused o Fi’; ll1t le avoided the ship’s sinking, an e ol
e *obliged to av id it” — hence it will be 1mpfutc i el
and he was obliged to avoiS <aid in two ways: namel?r,l }?’inn;e]f, and virws
themfore: that' V°1“ntaf)i’s it lawful for someone to kx(l1 thlat D oo
a{ld t:ﬁlt “;;:Zi‘:; Klac}r’e is required that one will, an
virtually v .
well as ){Jc obliged to impede, an evil.

— titisi o evi it cannot
12.— But there is doubt: granted thta s ¢ is so evident that i
i i jon is whether this precef
intentionally, the question

can,

i ems that one

: ant of it. It se ‘
can be 1gnO~ lves lest they su

ne be i mselves

be unknown, or vzhéthe.r g d many others, killed the

because Brutus and Cassius, an:

ace dl()ll ]l[ ‘lle were aCtl'I'l bettCI alld more l l
g
i g > and tlle audah t

by staying alive.

no case lawful to kill oneself

. ‘ d wrongly and
cakmg, thcy acte A _
To dhis, first es us say tht ai)}sl?lu;l);\ipgustinc condemned Lucretia, be
. th this, St

s . . ent, she killed an
gainst Divine law. In lu};l‘:lls he argued: if shc. w:;ls lz:i(:lcg praised?'®* 1 say,
cause she killed h.erself- an adultress, why is s eFor ignorance can enter
innocent pcrst;’l“; if Slfc::,sed through ignorance.
second, that they wer

hey w d men. T k at them.
rwi ey were §00 omas. Loo
into it, if otherwise t erer gl e arguments of St. Th
i answi
13.— It remains to

i . Thomas Netter
ent, Thomas Wald.cnsxs ](aék(;? e ol Spii
With respect to the fourd® arg;:nmson acted on t},le AP t found in Sacred
[1375-1430)) reasoned that d authority, even if this lSdnoaised his holiness,
and by Divine command at?lat the Lord chosc. hm:s?;?of l:\mPPOSing that we
iti {s. )
Scripture. For it is enou, ~ od him among the sain

ill his son, if how-
and that St. Paul numbe Abraham to ki

d given to 'led him
would not have read t?edcﬁg;m::: vfould believe that God comman
kille >
ever, Abraham had

about Samson: - would
to do that.'® And s0 we'shgtxl:c:gary to excuse hl{n? It tzrzs}::;tr:ot com-
This is well said. B‘S’::l slo 1 to kill himself, even if the Lor
for
have been la

’ le;
leader of God’s peop
: » because Samson was 2 ¢ to cause so great
manded it. This 1S Pror:'?was Jawful for him to kill h;dnllls;lﬁost o Philistines
therefore, for that Ic'as::nttmi&‘- Thus, it was lawful tOm kill himself. ’
a destrucdon Of;}"ﬂrrxation, and in consequence also
is
in order to save
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Item arguitur, quia 1 Machabaeorum 6 (vv. 44-46) excusatur Eleazarus qui
omnino idem fecit, quia submisit se elephanto ut liberaret patriam; metiose

debajo, et ipsummet interfecit ut inimicos etiam occideret. Iste licite et bene
interfecit se interficiendo elephant

um, ut dicit Augustinus. Ergo etiam Sanson
licite fecit. ' .
Respondeo quod ita credo,

quod liceret ei se occidere, etiam sine praecepto
divino. Sed non dubitamus q

uin Sanson instinctu Spiritus Sancti illud fecit,
quia quando accepit columnas, non habebat vires naturales, et oravit Do@m
ut restitueret sibi vires. Unde constat quod miraculose illud fecit ex instinctu
Spiritus Sancti, postquam viribus naturalibus non poterat tollere columflas.
Secundo dico quod etiam sine tal; instinctu Spiritus Sancti liceret illi. SlCElt
Scaevolae licuit ire castra, quia non ex intentione, ita Sanson, quidquid
sequeretur, voluit interficere illos, etiamsi sequeretur mors illius quam non

intendebat. Hoc modo potest dici. Et sic de Eleazaro et de quolibet qui pro
republica sic se interfecit, est excusandus,

Articulus sextus

Utrum liceat in aliquo casu interficere innocentem.

1.— Non quaerit an absolute et de se liceat, sed an in aliquo casu liceat. Ponit
omo d

upliciter potest considerari: uno modo, securlr
Prima conclusio: Hoc modo non licet illum occidere, quia etsi sit
peccator, nihilominus tenemmy, illum diljgere,
Alio modo potest considerari in ordine et jp comparatione ad alium. Se-
cunda conclusio: Hoc modo bene licet illum occidere,
Tertia conclusjo: quod nullo modo licet occidere innocentem.
2.— Sed dubiym

i * estan detur aliquis casys i quo liceat illum occide- /299/
re. Videtur quod sic, quia sanctyg Thomas dicit quod hominem peccatorem

licet occidere pro bono reipublicae; nec causa propter quam occiditur est
pcccatun.l, sed praecise bonum reipublicae: ergo etiam si expediat mors
Innocentis ad bonum rej licae, licitum erit illum occidere, utputa si rex

pub

» — quod Deus avertat — promltt?ft
fnocens praedicator, qui praedicavit
Petat quod ipsi illum occidant, videtur
UM regnum vel civitatem. Confirmatur,

i tradaryr
contra sarracenos, ut illum occidat, ye| si

quod liceat illum occidere ad libe

rand
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initi 4. because in 1 Machabees 6 (vv. 44-4 }zi’mself under an el-
Agalfl 1t1s argueh’ e thing, inasmuch as he put der,”'¥” and he killed
who d“.i xactly the S:Illllis country. “He put hims.clf un ?:; in killing the el-
e}}hant o order to s:l: kill the enemy. As Augustine says, also acted lawfully.
himself in order to w(;'ull Llled himself, Therefore, Samsml‘l o kill himself,
ephant, hewell andla thi n};< it would have been lawful for lnSlamson did that
Lanswer that 1 3_115.0 ! mmand. But we do not doubt thatlumns he did not
even “{lthout y D1v1n;1c€; Spirit, for when he grasped the co his strength to
onan 1fnpulse of the 0}3’ arl:d he prayed the Lord to restotr}fe mpulsc fthe
h'fwc his nat.‘lf'al Sf:fng:that he did this miraculously frolm bring down the
himm. Th1.1s_, e benhis natural strength he was unab eft rhc Holy Spirit, it
Holy Spiric, when yd that even without such ifnPUIsc :)Nful for Scaevola “to
ml‘&?‘:;\i’g{;iclc:xﬁ;l for him to do so. Just as it was la
wo

tever wolll

: 189 g Samson, wha

. intentional,’® s death would
» se it was notin 3 ‘ntended dea

g 0 the camp, becfm hem even though his own uninte Ise who has so

follow, wanted to kill them d of anyone els

result. In this way, it can be: said of Iillcjz;; :;used.
killed himself for the republic: he sho :

Article Six
. ; t Person.
. Fkill an innocen
. n some case 10 ;
Whether it is lawful i 7 ;

whe&er of itself and without any quahﬁca—

akes
it is so in a particular case. I—?e m o
tion [such killing] is lawmthb:;ﬁl:nth;: be considcred- in tW(; :,V:gjt?:i’ﬂ ! )
a distinction to the e'ﬂ'ec: :s to] a first conclusion: It x}s1 n_ota :nner, e are
himself as (SiuCh(i [wl:;:i? ﬁ:t way, because even Athough eis |
man considered in .
still obliged to love him- can be considered in 01'f1‘3_r anddclo:vlflt)sr tl‘s)olsr:‘ill a
In a second “}?y’hal;dasnto a second conclusion: It is indeed la ’
someone else, which ! s hic way. . ) , .
A third conclusion 19 hether there is some case in W, 1cth i
2.— But there is dputb; ‘:,thcrc is, because St. Thomas says 3i‘gr which he
kill that man. It seems tha ood of the republic. And the rcas%fl{c Therefore,
to kill a sinful man f orb ingt is precisely the good of the repu fl' tiie republic,
is killed is not his sif, Eocent man is expedient for the good—; rks, invading
also if the death Ofa{lnl ?ﬁm. For example, if the sultan of the Tu r.;misc that
it will be lawful to k:.,o — which may Ged turn away — were to p

d against the
Christian kingdoms if an innocent preacher, who had preached agai

K . . ifh askcd that
he would kil n;: m:l‘:d over to him that he might kill him, or ifhe
Saracens, were haft

. aking-
ms it would be lawful to kill him in order to save
they kill him, 1t ;

1.— [St. Thomas] is asking not




186

Francisco de Vitoria, On Homicide

quia majus malum est quod omnes occidantur quam quod unus. Secundo,
quia si peteret rex turcarum unum praedicatorem chnstlanorurfl ad
occidendum ut sic salventur omnes, liceret dare illum illi: ergo ct occidere
illum. Ttem, pracdicator iste tenetur ponere vitam ut liberc'rt patriam suam:
ergo alii quare non possent ponere vitam illius et illum occidere? I.tem, qlll:il
pro salute totius corporis, non solum licet scindere membrum qurldU!.n, s

etiam membrum sanum; sic etiam pro liberatione totius reipublicae llCCl?lt,
non solum nocentem, sed etiam innocentem occidere. Comparatur enim
quilibet homo de republica ad totam rempublicam sicut membrl{m ;ad totum
corpus, et ut dicit Aristoteles, homo quidquid est, est reipublicae, et plus
reipublicae quam sui ipsius. Sicut ergo liceret abscindere membrum sanum

. s . : idere
pro salute totius corporis, ita ergo videtur quod liceat innocentem occi
pro salute totius reipublicae.

Ad hoc absolute respondeo,
nec invitum nec volentem, —
essaria ad salutem reipublicae,
scilicet turcae, Secundo dico,
tamen non licet illum interf;

isti interficiant illum, quiade
veniant bona.

quod nullo modo licet innocentem. occidere,
Sed contra, quia vita hujus innocentis est nec-
— Nego illud, quia illud est ex malitia.alt.effus’
dato concedamus quod sit necessaria vita illius,
cere. Non enim est medium necessarium quod
se est malum; et non sunt facienda mala u.t 11'1d'e
Unde dico quod etiam in illo casu non est licitum, quia ibi,
cum ex intentione Sequatur mors innocentis, provenit ex malitia et dant operam

rei illicitae qui illym interficiunt, Unde dico ad argumenta quod non est nec-
essarium, quia essemys lictores ¢

urcae si innocentem interficeremus, et mal‘?
faceremus. Sicyr si turea diceret lictori suo: occide christianum, nisi [i..e., si
non occidis], comburam totam civitatem, clarum est quod non liceret lictort
occidere christianum y¢ turca non combureret civitatem. Ita nec aliis lic.fffet
occidere innocentem ut liberarene rempublicam. Sanson tamen et alii licite /
300/ ' ; ‘
se interfecerunt, sed jljyg fuit utendo jure suo et dando operam rei licitae,
e sic bene posset innocens mori; alias non.

ocens se offerre moryj defendendo rempublicam. )
0 Iespectu corporis, dico quod non est simile, quia
pati injuriam, cum non habeat bonum proprium ?d
Pati injuriam, habet enim homo bonum

scilicet defensionj reipublicae, Ung
Et isto modo tenetyr inn

Et ad illud de memby

membrum non potest

. Et sic
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. be killed
i ter evil for all to
; is i d, because it is 2 g ish sultan were to
dom o a iy gh}s 130;‘}3?;:5 second, because if the Turkish s
than for one. {It is c

. It that all
1611 hi , with the resu .

k for one Christian preacher in order t0 uth;t man to him. Therefore, it
ask fo h

. Jawful to give bliged to lay
would thus be saved, it vl:?lilﬁrge Zgain, that PreaCher}‘:,(r): ;gybjo(\)rvn %hat same
:;vould;.l S(l).})e la::f:el }tlci)s country. So why coulj]n(t),‘;z:lu:c for the health thlt.he
own his life to Y P firmeal], : e W
3 1. M 1 ) [lt 1s con b t even on
mﬁn ls lklfedan'(: }? ﬁv}:rlfuml?tﬁ%:tn off not only a rotted member bu
whole body i

) kill not
lic it will be lawful to bli
£ the whole repub f the republic
seound. Soalso or ?etf:':iox: who is innocent. For each man o
only a guilty person bu

the whole bOd}’
. i pared to ! to
lic as a member is com lic, and more
i compared t(:lthe wg?l;:?lvlrh;evcr he is, belongs to the republic
And, as Aristotle says, >

offa
i it would be lawful to cut

i 192 Therefore, just as it WOt T d be lawful to
te rcpublicbtha;l t(zh}:rl?e:li of’Eh: i:rhole body, so it seems 1t woul
sound member for

hole republic. . t person,
. . 3 der to save the w kill an innocent p
killan nacent man l? 0trhat it is in no way laWﬁ{l . bis, [it is lawful] because
To this / 7:6]71}' 511.1111[.’ y or willin g.m —— But zzgﬂz.nst 17 ;t,h . republic- I den}'
‘tNthlt'}fler ?:l:lssl:xr::;c::l% is necessary for the salvation 0
elifeo

thﬂt I)C( au al of an()t Z. tlle Tutk-
> em 1ce hCl’,Vl b
se this s

S .
eCOHd { - f l].‘
.y’ g

11 him. For it is not
iti lawful to kill him. For hin

i heless, it 1s not :awitt’ il and evil things
salvation of the repubhc’h ncvljirltl him, since this is of 1}5elfrlc‘t’;lem.l94 Hence, [
2 necessary means that :)rfi};r that good things come ;:cnt man], for, in that
should not b? done in it is not lawful [to kill an inn intentionally, it results
say that even in that cas; the innocent person follows thing. Hence, to the
case, since the deah o ho kill him intend an un{i‘ld be the Turk’s execution-
from malice and thc}_’ “; Ot NECESSarY; for we wo 1d be acting ba dly. Thus
arguments [ say t}l:‘l; i innocent person and we wou
ers if we were to kill an
if the Turk were to say

. . ise [i. €.
is executioner, “kill the Cilr-ls?lanl’ :rt}tlﬁ::;:ew[o‘ﬂd
. t(I) - burning the whole city, " it lshcate the Turk would
if you do not kill him}, ar:iloncr to kill the Christian sg t1 wiul for others to
not be lawful for the cx:}C;u same way, neither would it 1;5 j\t the same time,
not burn the city.” In ien order to free the rcPubl-lc' by exercising their
kill an innocent perseft 1y killed themselves, but this was yublic- Hence, in
Samson and others lal:vf;ldﬁﬂythingy namely, the d6fc$e Ot‘-dliftpAnd in this way,
right and intending 2 could rightly die, .but othe ublic :
t*%it way an innocent bli;cd to offer his life in defensc of ii rtjgdy, Isay that it
an innocent person 1s Ot about the member in rt.:latxon' to  does not have its
And tothe angu me::lcmbcr cannot suffer injury, smccclan suffer an iniur)c'i
. - ilar. a ; . . 198 Butamaﬂ e dCC
t slmllar of hithasa nght- . thatitisin
since a man hasgpf‘:‘f;nd for it is not the hand which of 1t
a ’ ;
lawful to cut ©
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dumtaxar hominjs,

et non suiipsius. Sed innocen,
dumtaxat patitur, ¢

t ideo non licet illum occider
3.— Sed secundo arguitur: quia rex potest mit
militem, dato quod sit certus de morte ejus;
ergo. Ad hoc dico quod falsum est;
occidatur, sed ut debellet inimicos,
evadat. Alias, quod moriatur,

s est bonum suiipsius et ipse
tere ad bellum innocentem
sed illud est occidere innocentem:
quia rex non mittit militem de per se ut
et hoc licitum est. Si tamen possit evadere,

est utendo jure suo et dando operam rei licitae.
- — Tertio arguitur, quia licet occidere innocentes in bello scienter, id est

ex intentione; ergo. Probatyr antecedens, quia licet indifferenter occidere omnes

homines invadentes, inger quos sunt aliqui innocentes: ergo licet ex inten-
tione occidere innocentem,

Respondetur quod in bello
solutio non ‘satisfa
multoties constar

justo omnes praesumuntur nocentes. Set.i haec
cit, quia non semper praesumuntur nocentes, immo
esse innocentes, Praesertim quia non exspectat ad illos scire
ellum justum, et tamen tenentur ire, sive sit justum, sive
injustum; immo g on venirent, peccarent mortaliter, quia tenentur parere
Praeceptis regis et aestimare quod bellum sit justum. Unde si imperat?r
invaderet Galliam, Gaj; tenentur defendere regnum, quia non constat eis

quod non liceat p, dere regnum. Non solum ergo faciunt quod

egi suo defen
licet, sed quod tenentur facere. Ibj ergo multi innocentes occiduntur.
distinguo: ayt ex intentione, nego; aut de per accidens,

Ad hoc respondetyr,
concedo. De per accidens enjp bene licet occidere

innocentes, quia putatur
innocens, et sic de per ac-
s et tamquam hostis, licet
s aliter enim non potest geri bellum justum.

ui defendit rem meam ad quam capiendam
. . t quod haec €st una causg Ppropter quam valde timendum
est de istis belli qu nter /301/ christianos, quia grave est quod
occidantur innocenges quando

; €X utraque parte syne innocentes. Sed tamen
quando aliter nop Potest fecuperar res, Jice; occidere,
5.— Juxta hoc

. liceat occidere hujusmodi hostes quos sctmus
innocentes, quan

€St necessarium ad victoriam utputa

habeo jus. Verym es

A€ geruntur

dubitatur gy,

do illos occi

dere nop
quia jam victoria est obten

ta. Sicur v,

ivitas i 8> postquam vicimus Gallos, datur
Cvitas in praedam. An tync quando cop
Hic casus est communjs

tat esse innocentes liceat illos occidere.

™ bellis Chrisﬁanomm, sed non in aliis bellis in
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. . .
the man, and because the hand is a m:::rl:eis
et ; n t ;or itself. But an innocent pe to kill him. to
o d therefore it is not lawful send an innocent man
slone he suffers, an iti ed that the king can nt person; therefore.
3— Bu, second, y lsdatrglllaut this is to kill an innoce Idier expressly thift
var, certain that he v.vﬂl . For a king does not sel}d.alssvﬁll Nevertheless, if
inanswe, [ say that 1:{2115;:: fight the enemy, af'ld this ltSh:r ever'lt that he should
nebeldled, bur ra'dle;ﬁrn]t he should do so. Butin the (;) e ething lawfal. -
hccanavo§d [se:ndlng .. ’his right and intending to k;owingly, ., intention-
die, [the king] is e.xcrasmg hat in war it is lawful to is proven: because it is
¢ — Third, it s arguc t therefore. The anteccdcnt}::,;l; there are some 1n-
ol il inno?en‘t periwns’kill all attackers, among gll an innocent person.
vl indiscriminately e lawful to intentionally ilty. But this solution 1
nocent men; therefore, it is ar all are presumed guilty. be guilty. Indeed,
ne answer s that at’l‘::t ‘Zre not always presumei t:spcci ally inasmuch
not satisfactory, b.ecause;h t)t’;here are innocent Pcrsc.’n ’u on a just wap, and
oftentimes it i.s evident kiow that the king is ente.rlﬂglnp fact, if they would
3 it is not their ?lacc fo whether it is just or unjust. o oblige d to obey the
still, they are obliged to go-,t mortal sin, because they art 200 Thus, if the Em-
not go, they would comm? judge that the war is just. defend their king-
commands of the king and 3’1 J French would be obliged ::ﬁﬂ or their king t0
peror were to invade France, ; them that it may not be la Jawful, but also what
dom, because it is not ewde:lt then, are they d(fing what is o e killed
defend his k'ingdom- N’(I)'; Zrcz.:’)re’ in war many mr}‘:{ic:t, [;; accident, I concede.
they are obliged to do. .2 oish: intentionally, o8 kil innocent persons.
In answer to this, Id”nn‘cgit':tion it is indeed lawful t}(: nce, from an acciden-
or from an aCCidzmzl i?ri:)cent from his ignorance (hence,
For someone is judged 1n

ition 1t is
1 ndition 1t
an ccidental co
nocen and thus from a . ough from
al dition he is innoce o king likeaguilt)' enemy, even th gh
tal con n

. ! ise, a just war
im, si Is attac Were it otherwise,
lawful to kill him, since he If to be innocent. Were

i . be killed who is
ignorance he thinks himse also an innocent man can be

i . force.2To be
could not be waged.”' In d?;::a \:r,hich I have a right to take by
. . PosseSS
seeking to retain my

id of those wars
uch afraid o
why we should be very muc ful that innocents on
sure, this is one 127 Christians, because it is pain t be otherwise recov-,
$ ] i o
which are waged am;)—;lgWWer when possessions cann f
. p 2 ‘
: killed: . IR
oth sides be r 208 . o ! to kil ;
: itis ] to kill. is doubt whether it is lawfu fvictory,
ered, it s la with this, there 1s t, when it is not necessary
inc innocent,
5.— In lin know are in

e
. example, after wi
this kind, whom We ctory has already been achieved. For

because Vi o wiul to kill
ce vi .. —isitthenla
for instance, the F:ench, acity is given for plunder —
have defeated

ion
. n qucstlo
is is a common
ear that they are innocent? Thlshlsr i which all are
. . - e
them when it 1S cl ; Christians, although not in ot wa!sk x
on ,
in wars am
(casus) in
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quibus omnes reputantur hostes. Eg sic in bellis christianorum ubi omnes

essent nocentes, quia ipsi moverunt bellum licet eos interficere facta victoria.
Ad hoc dico quod si non est necessarium ad victoriam et ad recuperandas
res nostras, nullo modo licet, quia nullo modo licet occidere innocentem nisi
de per accidens. Ubj tamen est facta victoria, et jam sunt in tuto, si occiderent
innocentem, illud esset de perse et non de per accidens, scilicet pro defensione
SUa, cum jam sint in tuto. Tertio dico, quod etiam peracto periculo, quandiu
fon sunt in tuto nec sunt multym securi, tunc bene licet occidere innocentes
qui praestiterunt auxilium et tulerunt arma, quia tunc illud fit propter
‘defensionem. Timent enim quod innocentes tales, si maneant superstites,
rebelabunt et facessent periculum in tali negotio, quia hinc ad annum invadent
illos armis. Proceditur enim secundum allegata et probata; ab illis enim timetur

periculum: €Ig0 sunt nocentes, Quando tamen nullum est periculum, secus
est. .

6.— Sed contra hoc instatur,
infantes; et tamen hoc est occid
illos esse sine usy rationis.
Tunicensi a militibys germ;

Ad hoc posset quis mal

quia in bello sarracenorum licet occidere
ere innocentes ex intentione, quia constat
Ita factum est, ut mihi significatum est, in bello

anis, que un alem4n occidit infantem turcum.
e dicere quod

pueros occidere, ut quando
. muros et domos quibus machinis obruitur civitas,
et pueri occiduntyr, licet,

quidquid ex illo sequatur, quia utitur jure belli
volendo fecuperare res syas, ' |

Ultimo arguitur. Licet ey

poliare innocentes, ur agricolas, quan- /302/
> €t etiam illos captivos ducere in bello justo; et
morti: ergo licet innocentem occidere. Etiam
s in bell j

hoc licigy

m est, sed hoc est de per accidens, nam
cam noce

tem injtur bellym, Sed cum innocentes

d, Ut nocumentypm inferarur reipublicae, ideo
epraedan v I .

Praedantur. Sed ey hoc non sequitur quod liceat

captivantur innocentes et
occidere ex intentione,

 cent person, that would be direct [killing],
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isti here all are guilty
204 And so, in wars among Chrisuans, W

1 y Cd.

of our
f e recovery
ary for victory and for th
IO thiS ISﬂy that lf it iS not nece ) .
e .

e
t from som
HSTE ay: CXCep .
whul it'1s in nO W: .
possessions, it is in no way lawful, because son. However, where vic

. i innocent per e . ~
accidental condition, lawful to klll. an 1o novs safe, if they killed an inno
i d [the victors] are ? lent such as for
tory has been achieved, an and not by acciden h as "
: en when
third, that ev .
. are safe. 1 say, X re, then it
i se, since now they uite secures
:il::r ov:ln deaf::::: 1 )as long as they are not safe and are nrc:;1 21[, e borme arms
er has ve .
is in%ieed la\I:fﬁﬂ tc; kill innocent persons who l}ave flzat such innocents, if they
because this is then done in defense. For they (iar [say] that within a year
survive, will rebel and cause dangerous troub ed';g to what is alleged and
td Or
. . ons. For acc fore they are
they will attack them with weapons. d from them; there .

. . . er is feared ir s L erwise.
vhat i proven, it is arguec: dal'lg danger, the conclusion 1s oth it is
ilty** When, however, there is ro St war with the Saracens.
g“6tY- B ai’nst this last, it is objected that in ill innocent persons, SINCe
l wﬁ; ul:iﬁ%nfants But this is to intentionally kill i So it was done in the
: o ) on. »207
bviously these infants do not have the use of fezs me “that a German
;‘ viously by German soldiers, ™ as it was told to -

unisian war by Germ N

kil rkish infant. s lawful :
T i sl vy e 5 5
feared: viz. that c'hildren v}:ze:n sdv:); iefalsc and impru dent. H?;:; i:gl hat
damage. But / think that t b idren and women in war t; cher with e
1 is in no way lawa:1 g because it is evident that f:;':l harm them.”®
saracens or with Chn.s t:;n S’cvident that it is in no way ‘la altO R ion, it is
danger threatening, Itis s(1) w of war, from some accident 1co ooy ma-
pecond, 1 m{ chat bytt:}‘:ilflren. For example, when we employ m
lawful to kill innocen

children
i and homes, and :
S erpowercd, against wal-ls b ne is exercis-
chines, by which a city 18 oV consequence, inasmuch as one )

the .
are killed, it is lawful, whatever ing his possessions.*”

: recoveri > ople
i i ith the aim of recove oil innocent people
ing a right of war Wlthd. in a just war it is lawful to desp
.« - ed:
7.— Last it is argu

ake
innocent, and eventot

it s clear that they are inn it is lawful -
for example, farmers, Wherilvit)' is comparable to death. Thercforg, : 4 iono-
them as caprives. But 2P It is also lawful in a just war to plunde

judged to be enemies.
because they have made war,

because danger 15

: i if they
to kill an innoafnt PZ;SZ;L judged as belonging to the republic and as :
all goo . - o
zve:;;i)‘:ii‘:f from the republic ccidental condition. For

is is lawful, but only from an a

is that this is 1 ' . bli
answer's inst a guilty republic. ive an

wa’Ir'};: directly wage;l &Zl);e;guablic, they may, therefore, be taken captl¥

is, however, it
m IS ic.21° From this, ho
are members OF £F . arm on th ublic.2!® Fr §
sons ?n order to inflict harm on that rep
despoiled; £

: )
llow that it is lawful to kill them intentionally.® |
does not follow 13- ’ _

But since innocent per-
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a sancti Thom i
o g ; ae, et maxime ci
» an liceat judici se. e )
] est diffi

undum allegata et probata interﬁce’re innoceCultas
ntem

quem scit esse i
innocent
quaestionem particulare;ml-dRespondet quod sic, de quo infr: 67 faci
- Ideo nunc supe a, q. 67 facit
rsedeo.

Articulus septimus
Utrum alicui 1i
c .
ui liceat occidere aliquem se defendendo

1.— Pri
: rima conclusi
) usio: i :
probationem hujus concl .Oc_Clderc invadentem non est illici
operatione possunt pro lls.lonzis, praesupponit sanctus Thom L 1c1t:11m. Ad
. venire as quod ex una
operantis, aliu uo effectu
> allus praeter i i % quorum un intenti
ntenti us est ex intention
tur unus eff onem oper . . 4
€Ctus per se i perantis. Sic ex defensi i
 f intent . ensione mea sequi-
vulneratio us, scilicer d i g
invadentis ot defensio m i
( sed est ) ea, et alius effect
praeter intenti ’ practer intenti v
; . ntio ;
Secunds oo Orllem, nec imputatur nec est lnerlzli Unde hic effectus, quia
nclusio, culpabilis
) , tae . i
defensionem su In(tlell‘ est declarativa primae: Licet ali id
suam. o : um o
quod non faciam plus ad de% tur cum moderamine inculpatae <1:Cl e're .
ponere clypeum, non d cnsionem meam quam o b i quod o .I,dﬂim
Tertia COnClus’i . ebet stringi ensis nec hab. l;;ls sit, ita quod si sufficit
] o: Eti ere alia ar
: am cu ! ma.
intendere occidere homine mammOdcmmme inculpatae tutel i
est requiritur quod . m tamquam in vindict i utelac, non lice
2.— Hic sunt uil On sit intentio interficiendi :lm i seipsun defendst,
m . i
quomodo intclline ta dubia. Et primo circa cond sion
non potest quis o :;fantrum liceat intendere cuusionem tertiam dubitarur
se defend mortem is quando ali
e e invas
contra conclusionem: licet rel. Moderni dicunt quod sic. E oris quando o
non est aliud voliggy : elle occidere invasorem: ergo | ¢ arguitur pro eis
uam intens: Y : ergo licet inten i
Antecedens probaty 1 Intentio, quia intenti dere, quia
dittin necessad r. Quia cuicumque I tentio est actus voluntatis
um arium . I1CET vy .
ad finem; si enim licet velle clle 1303/ finem, licet velle me-
navigare, licet conducere navim

meam. Iste est finis: er um. Sed lice
t finis; et judi t velle defendere me et servare vitam

meam nist occi . €0 quod non
idendo istu Possum servare et defendere vitam

. m, quj
Ergo licet velle interficere ill’ quia hoc est medium necessari
ssarium ut suppono

Ad hoc res > quia alias m m
0 : i am
P ndendo ad rigorem occidet me nisi occid ill
Possemus primo .
negare quod liceat velle

. . nun :
auctoritate, nist si : quam lice

) it necessarium ad g t velle occidere aliquem privata

us hominis:

s sed non est

nCCCSSaIl' i
um a Cfcﬂsl
q Od Clim intcrﬁ
‘ cere: e g i

occidere illum. Patet quia

efensionem ipsi
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With regard to the arguments of St. Thomas, especially the second argu-
hether it is lawful for a judge, follow-

fnent,212 there is a common difficulty: W

ing what is alleged and what is proven, to kill a person whom he knows t0 be
innocent. St. Thomas answers that it is, and below in question 67, he raises 2
particular question about this.*"? Therefore, I am now omitting it.2"*

Article Seven

someone in self-defense.

Whether it is lawful to kill

ot unlawful to kill an attacker. To prove this

1.— The first conclusion: It is n
1 follow from one opera-

c.onclusmn, St. Thomas supposes that two effects ca
tion, of which one is intended by the operator and the other is unintended.

Thus, from my defense there follows one directly intended effect, namely, my
defense itself, and another unintended effect which is the wounding of my
attacker, And this last effect, because it is unintended, is not imputed to me

nor is it blameworthy.?'®

The second conclusion, which is explanatory of the first: It is lawful to kill
another in self-defense, is to be understood “within the bounds of blameless
defense.” That is to say, that I not do more to defend myself than is necessary,
so that if it is enough to use a shield, a sword should not be drawn nor other

weapons be used.
The third conclusion:
not lawful to intend to kill a man;

fense,” it 1s

even’ “within the bounds of blaméless de
If, That

as in revenge while defending onese

is to say, it is required that there not be an intention to kill another.

2.— There are many doubss here. First, with respect t©© the third conclu-
sion, there is doubt about how it is to be understood — is it lawful to intend
the death of an attacker when there is no other way in which one can defend
himself? “The moderns”?'¢ say yes- For them, the argument against the con-

1o kill an attacker; therefore it is lawful to intend -

clusion is: it is lawful to will
uch as intention is an act -

that, because willing is the same as intending, inasm
because for whomever it is lawful to will =

of the will. The antecedent is prover:
an end, it is lawful to will a means which is necessary for that end. For if it is
awful to employ 2 ship as a necessary means. But it

lawful to will to sail, itis |
yself and to save my own life. That is the ends and

is lawful to will to defend m
I judge that ] cannot Save‘al}d defend my life except by killing that attacktzr, e
for I am supposing that this is a necessary means. Therefore, it is lawful © will
1o kill him, since otherwise, if 1 do not kill him, he will kill me. - E
Responding *° ¢his with rigor, we could first deny that itis Jawful ro will to
2. clear, because it is never lawful to will to kill someone by
unless it is necessary for the defense of oneself. But that I

priva chorlty; .
-1l to kill is not necessary for my defense. Therefore, itis not lawful to
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€ C.Mlno
> 1 l P
Vel € OCC1 I I I()])a"l] uia S]l“[( It ve le IIIC(ICiC“(ICICC‘ A% €

Clypeum
€t pugnare:
. . €rgo no .
Et sic possumus retor, gue n est necessarium velle occider
quere argumentum contra illos. E e-dergo non licet.
S. It a arg
umentum

PSO ! possu S anaIe maxima,
1 raum mu m
m’ qllod Culcumque hCCt VCHC HHCHI, hcet

clle d q q
um necess um ad flllenl
\% ” medi ar]
) ad S
uat ld() conse uutronem fllllS non

€st necessari
tum medi .
. um, u .
occidere, sed satis est vell » Ut In praesenti, quia non est ;
est necessarium, sed e se defendere. Quando a necessarium velle
A s SE€i eti .. utem n N
supposito quod non e t:am volitio medii, concedenda on solum medium
. ; St N . .. est maxi 1
dium; ut si ad salutem ecessaria volitio medii, licet sit wxima illa. Sed
. . meam si . ? 1t necessari
necessaria abscissio brachij Sit necessaria abscissio brachii e
potest dici negando qu dt; hon tamen volitio illius absci L fcet si
. (o] D apscis i
ad sui defensionem quia fal ene iudicet esse necessarium Sl;ms' Secundo,
. ? su . uod occidat i
ad defensionem meam, qui m est quod sit semper necess(:xri C.C l.dat illum
et extenuare vires ejus > quia sufficit debilitare illum absci da (;CCISIO alterius
Sed aui , amortecello scindendo memb
quia Deus - rum
non respicit i
co ici .
i ncedfrfldo quod, si leicetp; < t ista sophismata, ideo aliter
n casu'illo. Si enim qui se 4 tenter occidere, ita licet velle occi respont detur
¢ defendit non habear alia e occidere invasorem
arma sino un a
rcabuz,

velle occi st se ..
et a;‘idcre.. Et quando ulera arde.fen(.iere nisi occidendo. Ergo etiam licet
Jo » quia differentia et guitur: ergo licet intendere:

¢jus quod per se intenty Inter electionem et intenti e e
mortem alterius, sed s 1m est ut finis. Sic ergo non li ionem, quia intentio
defensionem suam. Sj ° u.m facere totum'quod et proP 'tersc intendere
brachium, sed non hocc. etlam infirmus propter Il)mbab'hter potest ad
brachium. Et breviter, n e‘{‘t‘f}ildlt, cum non vellit desa utem vult abscindere
7st necessarium ad defensl;:, OC¢ maneat scrupuluys, dilc)ier:lse quod abscindarut
304/ niem, totum illud licet velle ::dq:ll()d fotun;quod

> on intendere.

3.—Sed ’
: Juxta hoc dub;
. ubit
invasor atur an :
i em ff-'mpcr occidere defe p hoc sit generaliter verum :
juste et sine causa. An ergo ndendo se, Ft intelligim » quod licet alicui
rege . . us sem :
quod n » licear ﬁgﬁm qui me invadit injuste licp e m(\i/adcnte
on, quia 0 occi eat occidere; an
scandal » q rex est persona bl dere patrem defend o
um in regno et turbab; Publica. Etiam, cym 'lln endo se. Videtur
0 1 1tur . ’ exi1
ponere vitam pro rege, respublica. Ey praetere 0 sequatur magnum
a, quia quilibet
tenetur

ndere
rege . .
gem cum periculo vitae meae.

quia teneor defe
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will to kill. The minor is proven: because it

and to will to

t 1 o s
0 l'ull, and, hence, it is not lawful. Thus, we can turn the argu
against them, and answering their argument We can

to whomever

for Fhat end — in the present case,
attainment of the end. For it is not necessary to i
will to. defend oneself. When, however, not only
also the: willing of the means, then the maxim should
supposition that the willing of the means i
means itself is necessary — as when to save my
is necessary, the necessary amputation o
of that amputation. In a second way,

rightly judgi

ior itis false that the killing of another is always
- because it is enough to weaken him by cutting o
strength, “to disable him.
B.ut l')ecausc God has no regard for such sophisms,
Yvhlch is to concede that just as it is lawfu
is lawful to will to kill in that case. For if someone defending
0Fher weapon “but an arquebus,
hfmself except by killing [his attacke
kill. And when it is further argue
deny the consequence.
tention, because an intention is of
In this way, then, it is not lawful
another, but only to do
So also a sick man on account 9

he does no

end in itself, Briefly, lest there §
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suffices to will to defend myself

ght. Therefore, it is not necessary to will
ment back

deny the maxim — that
it is lawful to will an end, it is lawful to will a means necessary
when the means is not necessary for the
1l to kill, but itis enough to
the means is necessary but
be conceded. But, ona
s not necessary, even though the
life the amputation of an arm
£ the arm is lawful, but not the willing
one could respond by denying that he is

kill that man in order to defend himself.
necessary to defend myself,

ffa member and to reduce his

use my shield and to fi

ng that it is necessary to

»217
there is another answer

1 to knowingly kill an attacker, so it

himself has no

»218 then it is clear that he cannot defend

1]. Therefore, it is also lawful to will to

d: therefore, itis lawful to intend to kill —1
For there is a difference between a choice and an in-
that which is directly intended as an end.
to intend as an end in itself the death of
all that can reasonably be done for one’s own defense.
£ health wills the amputation of an arm, but
since he does not will that the arm be cut off as an
«ill be any scruple in this, we s2y that it is
all that is necessary for defense.

t intend this,

lawful to will, but not © intend,
there is doubt whether this is generally true: that

3. But in line with this
it is always lawful for someone

are understanding

Thus, is it

is attackin

It seems that it is not,

since from that s )
republic will be thrown into d.lsordcr. Moreoever, [it seems not
eryone is obliged to give his life for his king, for I am obliged to de

king at th

defending himself to kill his attacker. And we
tacking unjustly and without cause.

Or if a father

this always about oneat

Jawful to Il [my] king who is attacking me unjustly?
g a som; it is lawful for

for the king is a public person
there would follow great scandal in

the son to kill the father in his own defense?
. Also, [it secems notl,
the kingdom and the .
], because ev-
fend the

« risk of my own life
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Respondetur ad hoc quod absolute loquendo,
est rex, ita quod non veniat periculum in repub
turbatio et bellum in regno etc., tunc bene lic
injuste invadente et illum occidere,
innocentem. — Q contra,

id est si solum ponamus quod
lica ex occisione regis, scilicet
et subdito defendere se a rege
quia rex non habet jus ad sic invadendum
quia quilibet tenetur ponere vitam pro rege.—
Quando est necessarium, concedo; sed in casu non est necessarium, quia potest
me permittere vivere in pace. Et quando non est necessarium, non tenetur
quis ponere vitam pro rege. Sed ubi sequitur magnum malum in republica et
turbatio, et insurgerent bella, sequitur occisio multorum, tunc debet permittere
seinterimia f€ge, postquam respublica esset in periculo; quia si rex moreretur,
sequeretur bellum et turbatio jn regno, ut suppono.

Sed de patre, quando me invadit, quid debeo facere? Respondetur quod
pietas magna esset in filio non defendere se et patienter ferre mortem a patre.
Sed an filius tenearyr ad servandum hanc pietatem, scilicet non defendere s
€t non occidere patrem, respondetur quod credo quod non, sed quod potest
illum occidere quando aliter non se potest defendere
extraneus invad

ens. Sicut ergo licet occidere alium
qua non majus jus habet in hoc pater in fi
4.—Dubiurn‘majus est

illum; an ergo tenearyr
aliter non se potest ab

Opiniones sunt de hoc. Aliqui tenent quod tenetur se defendere et conservare
vitam. Probatur, De j

ure naturali tenetyr conservare vitam; sed occisio illius
est medium Recessarium et licitum a4 conservandum il

, non magis quam si esset
extraneum, ita et patrem,
lium quam alius extraneus.

» N teneatur quis defendere se ab invadente occidendo
quis occidere latronem

illo defendere,

vel alium invadentem se, quando

conservat.xonem vitae, ita ergo videtur quod sit licitum illum occidere.
Oppositum tenet Cajetanus

positu > €t est communis opinio quam puto veram, /
305/ intelligendo quando occisio ©st necessaria, quod non tenetur quis pro
rata | € occidere alium invadentem injuste. Probatur.
Quia aliquando martyrium est de congilio €t non semper est in praecepto; sed
artyrium de consiljo, sicut martyres milites possent
decem millj Martyrum, et tamen noluerunt s
defendere: ergo non tenet,

ad illum, multoties est fals
non posset aliter redimi a

2. Si enim esger captivus

m rex [/ege dux] Albanus, et
morte nisi dep, totum sy

um majoricatum, clarum
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that is if we stipulate on}lly
no danger resulting to the
d civil war etc., then it s

The answer to this is that absolutely Spezl:llxligl’)e
that he is the king, in such way that thzr.e :‘vnbance o ;
blic from his being killed, such as dis inst the king unjustly attack-
e d lawful for a subject to defend himself aguns ht to attack an innocent
iigclfimaand to kill him, because the king ha(si n}(:ail%v:ryone is obliged to lay
in thi — Against this it is argued € in this case,
down b 'thl'sfwfii y'2}119is kifgm_m%‘en i s necessary, | mnkf:z’?tl;: ;;t necessary
fiqwn his life S:f : for he can let me live in peace. Ang Vr"e reat evil and distur-
tisnot ot obliged to give his life for the king. But wake u% with the killing of
banes noﬁo 5 the republic, and wars would br? ° il’ then he ought to
pance fo O‘i’;S mand the republic would thus bCIm Pesrul;posing’ if the king
:1?5 ;il:llslelfgé" to be killed by the king, -Foraas inatrl?e kingdom. .
would die, there would follow war and: 180;103:1&1 do? One answer iilthgt )
’ king me, what s ) tiently bear
But about my f-at:;glaitx:a: s:ng not to defen4 hlmselfban:-lvzosfjh piety; that
\go‘i‘i be hgr(:t I:ilse of a father. But is a son obliged to 0 ]S:bin & not. Rather, he
cath at the han b ? In answer,
) . kill his father? hen he cannot
is, not defend himself and not ctacking stranget, W
v il b than if he were an attack kill some stranger,
may kill him, not less " as it is lawful to ome $ .
. . herefore, jus this have
def:en'd a}ilmfegf(l)ltlh:(:)rvl:illsle;)’rfe’se ;Zthcr, because a father does not 1n
so la . .
cater ht against his son than does a stranger. obliged to defend himself
grtjialter’Ir'lhg a cater doubt: whether someongﬁs ed to kill a robber or someé
~—There is a gr : is one obliged © 5
. Aling him? Thus, is o ) that person?
against an aftackt.?r by l;luu;lge cannot otherwise defend lflms.elftf;‘:tnhe i gbliged
Othe; attacklrE(gi.};fl_m’ :;] Zx;yinions about this. Some maintain
There are [differe

is i : He is bound by

rve his life. Th'ls is proven o

to defend himself and t(;li Is’ffisf:; but killing his attacker. is ;l'nicdc]ssirg'causc
pacural law to presers” g his life; therefore. Also, {he is obliged],

i rve his
lawful means for Pfesgwlfl ing himself, just as one who has foo:i[:::;c:vehi his
otherwise he seems toca: ikluut Therefore, just as it is lawful to ea

life and wills not to :

« . M him.
. life, so therefore it scems that it is lawful t:; ik;g i T
necessary for preserving osite,2 and this is the common opne O ot jusca
Cajetan holds the op(i)ing that when a killing is fxecafart)i, o reacking hirm.
think is true, undfsz“mon his own another who is unjustly 2 i
private person, kdlmgo inion] is proven: because sometimes “llxmatiently
This [i.e. the commoc‘ll it[;S not always commanded. But max;ly T med sol-
matter of counsel an a matter of counsel. For example, ;1 e e fchem,
suffered mmyrdoer? ailed themselves, since there were ten t. ou:b]iged o de.
diers could have d ,;I.:n to do 50.23 Therefore, they were notth O ryone is
but they were unWiti 24 [it is shown], because that maxim,&ns o, is
for themselve's.‘éga“:;““ he has a necessary and lawful M9 0 ) e
obliged savef:jl l: ler if the Duke of Alba were a captive, : ’
oftentimes 1aisc- = e
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est quod non tenetur dare, sed quod potius licet mori. Sic etiam qui habet
panem necessarium ad conservandum vitam suam,
et patienter amplecti mortem. Item,

licite potest fugere et liberare se 2 m

potest dare patri vel amico
qui est in carcere damnatus ad mortem,
orte, quia habet medium necessarium ad

conservandum se, scilicet carcerem apertum; et tamen non tenetur fugere,
sed patienter ferre mortem licet: ergo. Item,

vitam meam, dando illj tabulam ut evadat
me manente in illo; sic etiam
Ergo etiam pro inimico,

licet pro amico in mari ponere
periculum submersionis et mortis,
Pro patre possum ponere vitam et pro amico.
licet plus pro amico, quia quod sit inimicus meus
non tollit a me libertatem quin possim non occidere illum. Dico ergo quod
non tenetur se defendere ab inimijco invadente injuste, sed quod licite potest
permittere se occidi quando aliter non potest se defendere nisi occidendo

invasorem, praesertim considerando malam vitam inimici, qui damnabitur si
ame interficiatur. Et hoc confirmatur ex Hugone de Sancto Victore, qui putat
esse praeceptum illud Paylj:

Non vos defendentes, [fratres, sed dantes locum irae
(Rom. 12, 19), :

5.— Sed contra hoc arguitur, quia plus tenetur quisque ex ordine caritatis -
diligere se quam Proximum; patet, quia plus tenetur quis diligere propinquum

quam extraneum: ergo plus teneyr ad conservationem propriae vitae quam
alienae ex ordine caritatis,

Ad hoc respondetur: quando dicitis quod plus tenetur quisquam etc., dico,
€x mente sancti Thomae, quod verym est in spiritualibus bonis, et alias non;
quia in temporalibys Potest quis cedere juri suo,
proximi cum detrimentq
meam sine periculo spiritual
non me defendere,

/306/

et consulere bono spirituali
porali. Unde quando non possum servare vitam
1alterius, scilicet sine damnatione, licite possum

Secundo dico, quod licet omnino occidere furem invadentem, licet ad illud
non teneatur, Frad

b .. SCafgumentum, quia non esy praeferendum bonum corporale
ono spirituali; sed €80 quando occido latronem praefero vitam meam

corporalem bono spirituali quod perdit propter mortem quia damnabitur:
ergo: respondetur quod mh}lomnnus illo non obstante, licet, quia bonum meum
corporale non est necessarjum ad bonym spirituale alterius; quia si alius non

habet bonum spirituale, est ex sy, malitia, Upde dato quod fur damnetur,
hoc est ex culpa sua, : -

6.— Dubitatur conse uent : . .
' _ eq €% an etiam pr, defensionem aliarum rerum
temporalium liceat occidere inv:
pecuniam.

asorem, yt v, g latronem quaerentem a me
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" ricatum224),
s whole dukedom (majo him to
lv if he gave up his w. it is lawful for him
fC(-lcemed from de'ath otn oyblligedgto do that, but rather 1:;: his life can give
iuiscear that be is noh bread which is necessary to su death.22® Again, one
o SI(: al; o,hone Wt};‘)a ;;siend and can serenely embrace
it to his father or

1 from

fl and save hlmself
ho is prison condemned to death, can 1awfully ee himself, amely,
who 1s in n y

to save . h
. the means necessary t he can wit
that deach, fnam;ucﬁ axiz };ﬁ he is not obliged ‘l"‘sgfl :’)ugive my life for
an open prlson1 OC;f .er death; therefore. Again, 1t1s 12 E Jeath by drowning;
patience lawfully Suhim a plank to avoid the danger .36 my life for my father
4 ﬁ.lend’ by gu{mgh 2. In the same way, Tcanalso g although more fora
while ] rem:fun(linzztG le:o . then, I can give it foran eﬂeftnt):kc away from me the
. > WD (4] .
* for my frien he fact that one is my enemy does nthat one is not obliged to
tend, because ¢ ble not to kill him. Fsay, therefore, [¥EOL0 B awfully
liberty Of. being able no nemy who is unjustly attac nigf except by killing his
defend h imsclf from‘?ln; when he cannot defend himse who will be damned -
allow himself to l.)e ki ensi dering the evil life of the enem}’,of S Victor” wbo
attacker‘— especially (Xn d this is confirmed from Huﬁh cays]: “No defending
iihekiss l}{llllcip)’. me‘;ommandment of St. Pauiz[swhen € say:
thinks that thisisa 5. . 29 one
.. e to wratl 22 every!
yourselyes, brot/?ers, bift gzt:rﬁgu lt;il that, from the .order Ochh};:ril:Zlear’ because
5— But aga st this }lltimself than to love his nclg}}llbor;. stranger. Therefore,
is more obliged to love cone near to him more than his own life than the
one is obliged tofloge .S:yn;ne is more obliged to preserve
from the order of charity ¢ . ) I say:
L - . bllged, etC.,
life of another. ; that everyone is more oDl ods, but.
In reply to this, when fY(S)tu "?}):om as,22° that is true in sPlllnt;?i }rg; e, and,
according to the ml.nd om oral things someone C::in gf“l’x?s npeighbor. Hence,
otherwise not. For 1n t€ 1501( for the spirit ‘fal B to another, viz., with-
with some corporal 1oss,my life without spiritual herfn
when | cannot PIeser’ X whully not defend myself
out his damnation, ompletely |

Commentary on Summa theologiae 11T,

kill a
i iri d; but when 1
ing, although one ™ nott be preferred to a spiritual goo

d should no ring my corporal life to the spiritu
f

. the answe[ is

. 231 | am P‘Cfe. ill be damned; therefore yood is not
;hl;ig(liar::s?nuch as in f}f‘sn gith; ‘l':wful — because my corporal 800

0s M 1

anding >

iri-

i if that other lofes asp
that, ﬂotwlthStfor the spirituaJ goo.d OfanOd;‘e:—.eF;:ntcd thata thief will be
necessary here’ his own malice. Therefore,

tual good; it is from

. e fault. .
damned, this 15 hlstmerc is doubt: whether, also in defense
nty,
6.— Conseque

bl
i to kill an attacker, as for example, 2 ro’
itis la
ral goods, 1t

me.
money from

of other tempo-
ber demanding

T L e

S awful to r) W ' taCk—
t 1t 1S C kl“. a thlcf (ﬁl ) ho 15 at '
Obllged to do S0. Juld to tlle aIgutllCﬂt - tllat a

al gOOd he is .
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Respondetur quod non solum pro defensione vitae, sed etiam pro defensione
rerum temporalium licet occidere invasorem, quia licet defendere pallium et
quodcumque bonum temporale. Ita dicit Cajetanus, quia utitur jure suo, id
est sibi licet: ergo quidquid sequatur, non ej imputabitur. Secundo dico, quod
non est dubium nisi quod multo meljys esset permittere se expoliari pallio vel
Pecunia, quam occidere furem et mittere illum in infernum. Eg si res esset
parva, ut ducatum, et pro defensione illius occideret latronem, non excusarem
illum a peccato mortali, quia videtur contemnere vitam proximi. Si tamen sit
magna res, ut viginti vel decem aurei, considerata qualitate personae, tunc
liceret occidere. Et si arguas: quia praefero pecuniam vitae alterius: respondetur
quod dato illo, licitum est quando pecunia mea non est necessaria ad vitam
alterius. Unde tunc licet occidere. Sed hoc scilicet quod licet occidere illum,
sane intelligendum est, quando videlicet alias non possum recuperare res meas

nist occidendo. Quia si cognoscerem istum qui vult a me capere pallium, etin
judicio possem illud Tecuperare, tunc non liceret illum occidere.
7.— Est aliud dubium

' morale gravius. Si possum me defendere ab invasote
fugiendo, an tenear fuger

» vel an possem exspectare et occidere illum. Videtur

dublur.n, quiasi illum et meipsum possum liberare ne moriamur, videtur con-
tra caritatem illum occidere

€t mittere in infernum, et sic videtur quod tenear
fugere.

quando per fugam venit sibj detrimentum, ita quod
um, ut honorem, s fugeret,

. fugere. Praesertim sit vir h
agitur, esset magna denigratio suge famae,

teneatur fugere, quia majus detrimenty
amissio domus suae, Sed pro defensione
ne perdat illam, potest occidere illy
perdat honorem. Secundo dico,
sequitur magnum detrimen
tenetur fugere. Tertio dico,
me, sunt v. g. duo aurej ve]
occidere illum;

como si fuese un cabal-
onestus de cujus honore
si fugeret. Certe videtur quod non
m est inhonoratio in nobili quam
domus suae ne alius dirua illam et
M, ut jam dictum /307/ est. Ergo etiam ne
quod si esset homo infimus ex cujus fuga non
tum in fama, nec agitur multum de fama, tunc
quod si res si¢ parva propter quam alius invadit
tres aurei, tunc tenetyr fugere si potest, et non

uia . . POK
d2 quomodo compatiuntur haec duo, scilicet quod ego

diligam pro)fxmum Sicut meipsum, ef quod occidam eum pro parva re?
8.— Dubitatur consequenter,

Conclusi() DOCtOr. .l. d
icet i i ‘ 1S € ilicet quo
licet interficere invadentem, scilicer inimicum, an 1 st'l\l'era, sc q -
i i an liceat aevenire
quaerere eum ad interficiendum ; cat illum prae

etinterficere. V o .
. - ¥+ 8- sl ego essem homo pau-
pet, et non haberem unde emerem satellites or commilitones, et inimicus meus
'y

si

- puted to him. Secondly, 7 say that there is no do
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i se of life

One answer is that it is lawful to kill an atfacker not ocrlllf); :11:1 iej?;ﬁ :ak e

but also in defense of temporal goods, forit .1s lawful t(;32 efor o onc]
any other temporal good. This is what Cajetan says,

follow, it will not be im-
exercising his lawful right; therefore, whatever magbt flows e be much

than to kill the robber

better to allow oneself to robbed of a cloak or of money ' a ducat,” and one

and send him to hell. And if the matter were trivial, ec;,gthat person of mortal
were to kill a robber in its defense, 1 Woul,d Dot excus: hbor in contempt. If,
sin, because he apparently is holding the life of his ncll?i ieces, 2 taking into
however it is a large matter, such as ten or twenty B9 € P ° o, B 4y,
account the rank of the person, then it .WOllld cha ] answer: even grant-
argue, that I am preferring money to the life of a.noft etr},l o e life. Hence,
ing tl;at it is lawful when my money is not I%e?dedw%rll to kill him, must cer-
it is the;1 lawful to kill him. But this, that it is la er my pOssessions oth-
tainly be understood as meaning when I ?anno;lrzc-(:l‘;ntify] the one wanting
erwise than by killing him. For ifcli l;n:;”ul[ger.ei(;ver ;t in a [court] judgment,
to take my cloak? from me, an

11 W 237
then it would not be lawful to kxl.l him.  doubs. 161 can defend mys clf: b);
7.— There is another more serious morac AOUDE d fast and kill him?
: o bliged to flee or can I stand fas o of
flecing from an atracker, am I oblig If and him without either
The doub is evident, because if Ikcfllln sac‘i,e;l(}i’slexim to hell, and thus it seems
. 1 and s ]
us dying, it seems uncharitible to ! ’
i ' ise that
that I am obliged to flee. ) uld suffer damage, suchwise that,
: by fleeing one wo honor, “as
i e ansuer lfsltha;::}:gulg lose something great, fo.r examfgi’ o4 to flec.
if he were to flee, b were a knight, " thcn. he is not oblig ¢ b
twould be .th.e - o1 of honor whose honor is in question, :}: wl'le e
ESPCCiaH.y if ic 12 max:adon, were he to flee. It scems certain c;tm  han
great scain on bis repub cause dishonor in a nobleman is grez;terd " :g o
not be obliged to flee, >¢ to defend his home, lest someone else e}.: al);o may
the loss of his home. I:;:tt erson, as has been said.”” Ther'eff)rc, e so may
he lose it, he can kil lo:sle gis honor.>® [ say, second, d-lat if it u\;v;lé ﬁow o
do s in order not * flight no great loss of reputation would bliged to
lowest rank, from Whos;cd about reputation, then [such a one] is oblig
r

. H 1 Ckin me,
who is not much coBe® ficis a small thing for which another is attacking

i : is obliged to
flee.24 Third, [/ d:;:c:c gold pieces,**? then, if itis possible, 0‘111;]: is :)i:h%; e
forinstance, Mﬁ;him For how are these two thing compatible, ViZ.,
flee and not to ’

o b all thing?*® .
elf and that I kill him fos asma’ e clusion
love my neighbor aj mt):m is doubr: if the Doctor’s [i.e. Aquinas {,ﬁgwﬁd to
8.— Consequer isy’lawﬁxl to kill an atracking enemy, would it

. if I were a
) - o thatit . 45 4 nd kill him? For example, 1
is true, 1.6 | k to intercept’ an . lies, and my
anticipate hl“(‘l 2‘: :th have the wherewithal to hxrjc guards and allies
poor man, #5572 : o |
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esset nobilis vir vel dives,

et scio quod ipse parat satellites et commilitones ad
interficiendum me,

tunc est dubium an liceat mihi praevenire et interficere
illum, matalle antes que me mate.

* Videtur quod sic, quia ego habeo jus ad defendendum me et vitam meam

cum moderamine inculpatae tutelae; sed non est alia via ad defendendum me
nisi praeveniendo ipsum, id est quaerendo ad interficiendum: ergo Vi‘deth
quod liceat praevenire illum, id est quaerere et interficere.

In contrarium est quia daretur magna ansa hominibus ad interficiendum
passim homines. Item, quia hoc nunquam versatur in usum. Irem, nec auder.et
aliquis hoc praedicare et monere nec ad illud exhortari poenitentem ut sic

* praeveniat inimicum et occidat ipsum. Item, leges obligant in foro conscien-
tiae; sed leges hoc prohibent: ergo non licet ini
Respondetur ad hoc. Primo,
[sic?] loqui et daretur nimia lice
ines inimicos. Unde opc
scandala, et ideo hoc

micum praevenire et interﬁcer?.
quod certe est periculosum universaliter hic
ntia hominibus ad passim occidendum hom-
portet cum moderamine et cautela loqui ne insurgfmt
nullatenus debet praedicari. Secundo dico, quod si iste

habet medium aliquod ad defendendum vitam suam, scilicet fugiendo ad
aliam civitatem, sine magno detrimento rej suae ubi erit tutus ab inimico suo,
illud deber facere et non Praevenire inimicum; quia sic praevenire illum non
esset medium necessarium ad se defendendum cum moderamine inculpatae
tutelae, cum aljas possit defendere vitam suam. Tertio dico, quod si gullum
aliud medium sit ur defendat vitam suam nisi praevenire interficiendo illum,
to quod /308/ peragretur ad aliam civitatem, scit certitudine

aeret eum et interficiet, tunc licer praevenire et occidere. Et
starguas, quod null; licet invadere alium; sed iste jam videtur invadere quando

quaerit inimicum ad occidendupm: ergo: respondetur quod illud non est
invadere, sed Potius est defendere se, immo alius invadit cum paret seipsum

mterﬁ‘cere'. Unde de hoc non est dubium sic intelligeudo, scilicet quod non
supersit aliud medium a2 defendendy
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) .. .
enemy were a noble or rich man, and I know t}.laF he i relcfr'urltrlrrlleg s;)u;reemp'
allies }t’o kill me, then the question is ;}(vlﬁether :;;S lawful fo
) Al him. “co kill him before he kills me. . ey

twletlzel:;:s}ilon{)’c :Z’lzi }In}:vt a right to defend myself and mty lhf:fe:gh;g, illi‘
bounds of blameless defense.” But there is no Ot}}FL :::f}':)r: ‘¢ seems that it
except to anticipate him, that s to seek to kill hxml;ill e >
is lawful to anticipate him, that is to see'k and to e+ men everywhere

Against this is the fact that it would give a great ex: ver put into practice.
to kill other men. Against it also is the fact that this ‘is flz this, nor to exhort a
Again, neither would anyone dare to PfeaCh ?nd & VISm A’ gain, laws oblige
penitent to this that he shouzlg Erc‘elmptlIf)erlcz,hl;laliltatrllliesr'1 etheyr.efore, it is not per-
in the forum of conscience;*” but laws ’

i i ill an enemy. £00
mllt";e(tihfi)srceln:}:;z:g ftl‘(:“slt{,l that it certainly is dangerElﬁ t}(:;f zil;::;e:.n%hus»
much licc;nce would be given to men everywhere t.o lestt scandals arise, and
it is necessary to speak with moderation and cauu;)lnlm that if the man has
therefore, this should in nowise be preached. Secﬁfz };t toyanother city where,
some [other] means to defend his life, such asd l:g b from his enemy, he
without a great loss of his prop ereys he -vlzg lllllis c:einy- For so to strike him
shoud do t[})mt e :1(1): r[:;ce:::lfrt;viyds;;nd himself “within the ;/;),‘l::{‘dlss:yf
‘l:,lOUId o f? e :nce he could defend his life in another w::l}'.l . k,ill e

am.eless de- e eans to defend his life except preemptively th g
that if thete is no olther}rlr;n supposing that he has journeyed. to an:i)tkj f;hi:ny’
enemy, for B Y;lc ce,rtitudc that his enemy will s§ck him an o no;
he kn.ov.vs with scientit ipate and kill the enemy. And if you argue: it o
then it is lawful to antie fk another; but this man now seems to bc? attac f,
fawful for anyone t'(;lal:fa enemy; therefore — the answer is fhat thlS. is no}tlcn
when he seeks o kl i ; defend oneself. Indeed, the other is attack"ng Wder.
attack, but ratth t li; g kill him. Thus, there is no doubt about th.xs, un X
he is preparing himse t(l)xat no other means to defend oneself remains excep
standing it in such way 7 |
precmpting he ener'nc}i" ment.? About its solution, notice that the adv:

9.— Note the thir %:g:n ancient law,”° and thus his solution procee
alleged by St. T}-lomzlls“lr But now, after the time of St. Thomas, it ha.s :e::
according to a(;‘:;n:o ath.e new law in the single Clementine passage about.

) . ise to defend
decreed ac;:')rth ¢ a cleric who kills, when he is not able otherwise t
. . a .
homicide,

himself, does not incur an irregularity.
imself, does
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Articlulus octavus
Utrum aliquls casualiter occidens hominem incurrat homicidii reatum.

1.— Sunt multi casus contingentes, ut si quis scindens arborem in nemore,
a casu, ad ruinam arboris puer transiens occisus est: an ille sit irregularis.

Doctor primo ponit unam conclusionem fundamentalem, quod quicumque
ponit causam homicidi; quam potuit tollere et tenebatur tollere et non tollit,
tale homicidium est voluntarium et per consequens peccatum. Consequentet
ponit distinctionem, quod dupliciter potest dare aliquis causam homicidii.
Uno modo, dando operam rei illicitae, ut si quis sagittaret in Joco ubi
peragrantur homines et pueri, et sequatur homicidium, imputabitur ei. Alio
modo, dando operam rei licitae et adhibita sufficienti diligentia ad hoc quod

non sequatur homicidium. Et tync s sequatur, illud praeter intentionem est
et non imputabityr ej. :

2.— Dominus Cajetanus sufficient
€jus nos ponemus aliqua dubia,
est intentum, nullo modo estc
necandum feras, sed tamen vell
eum, si sagitta interficiat chris
Secundo notandum etiam est
homicidii, si tamen exillare
non imputabitur ei;
vulneratus moryyg

er tractat istud articulum, et ex mente
notando prius, ut ipse notat, quod illud quod
asuale; ut si sarracenus sagittaret in nemore fld
et quod a casu transiret christianus ut intﬁfﬁd.a}t
tianum a casu transeuntem, erit reus homicidii.
exillo, quod quantumcumque quis ponat causam
f1on sequatur homicidium, tunc illud homicidium
ut /309/ si quis vulneravit aliquem male, et postea ille
&st &x sua mala dispositione, et quia male se tractavit €t
ussus illo vulnere accessit ad meretricem, tunc homicidium

li qui vulnerayit illum,
itra dum notabile, quia quicumque practer
ei imputabityr, quiaq;::icac‘tlm periculo oc.d.d endl’ stinde sequatur bqn}iddluf“’
o PrHAat peccato homicidii, sive sequatur homicidium, sive
:{1:::; erfo;il’robatur, quia actus exterior nihil agit ad actum interiorem quo,
Pondetur pro Cajetano quod ipse intelligit homicidium

causale non imputari ei, si ip A
NS non ﬁnt caus h e gee e et
i PR TR a homi . n tamen negar
Cajetanus quod si aliquis da¢ o 2 i C‘fi“ No

homicidium, vel natum est se
3.— Dubitatur. Sj quis
quod non vixit temperat

Percussit aliunm q

. ui ex vulnere mortuus est €x €0
> vel quia non qua

esivit bonum chirurgum, an sit
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Article Eight

Whether someone who kills a man by chance is guilty of homicide.

c.g.» someone cuts downatreeina

¢ fall of the tree. Is then the

1.— There are many contingent events,
grove, and by chance a passing child is killed by th
one felling the tree irregular? o - ves cause for 2

St. Tho%nas first lays down one basic conclusmn': if ailny.()ﬂeb%i“’:; o remove
homicide, which he could have removed, and which he 58 o seg wendy asin
and he did not, for him such a homicide is voluntary an :::e cg.n give case
Accordingly, he posits a distinction to tl.le effc?ct thaf som o ching anlawtil,
for a homicide in two ways. One way is by mtendlr}llg 50 en and boys are
€., if someone were to shoot arrows in a.place 3’ er;i:: A sccond way is
passing by and a homicide results, it will be imputed to d’-li ence in order
when one intends something lawful, and uses suff"IC}Cm l-di his intention
that a homicide not follow. Then, if it does follow, it is outst
and will not be imputed to him. " .+ from his

2— l\;llaSth Cajitan treats this article well er{ougfh’zs al;i }lltir:sglf notes,
understanding that we will raise some doubts, notmghmt’ asFor example, if 2
that something which is intended is not at all by ¢ k?lrllce:ld S imals, but he
Saracen were to shoot arrows in a forest in order to V:)l o that he might
were also to wish that a Christian would by chan?c pass by Al be guilty of

M W i Christian passing by, he will be gutity ¢
il him, if an arrow Iil::lldc l;sr;cle)c noted that howevermuch a;nyo?c Puttsh l;

s ide. i micide still does not follow rom
place a cause thhonz::‘;:i(ic\’)villfl ;}:)et }l:(c) imputed to him. For example, ;lf so:.l:(;
cause, then that omdt:d someone else, and afterwards that person zs i <
b ha.? badly wo: p clination and because he has behaved and con: ui:reil |
{lr.o o ilfl; odv;/;‘ il:‘asa;nwounded he visited a prostitute, then the homicide

imself badly, if, say, im.
not be imputed g the o:;lle :il:lz,v;?lu;gﬁfntnt is made: that, intentif)r.l asidf’

But against his S:lcx?: vsith a danger of killing attached, if a h‘_’mxcndc fO‘-
hoever does sore 'l; bgc imputed to him; for he commits the sin of ho’:,_
lows from that, l1~:Wlicide follows or not; therefore. This last lsy’provcn,the—
cide, whether 2 0% adds nothing to the internal act,” from which, whe o"
cause the externa) :'lc'tdc to follow or not, a homicide will still be lmpll“'fd:d n
We suppose ?homltha answer is that he understands that a chance homlc{ els
behalf of Cajetan: ch was not the cause of that homicide. However, Cajetan

not imputed t0 OREWRO X ds some action from which either a homicide
that, if someone inten om v e
would affirm homicide is apt to follow, that man is guilty of homict her
ey fon}(;w rzrt;l'tc:?s a doubt. Is someone irregular, g he has ;:;:l:i :‘:::y o;
3.— e d, because he had not lived in a te
who died from the wound; o

homicide. Second, it s
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irregularis. Cajetanus dicit quod non nec imputabitur homicidium. Sed
probabilius puto quod sit irregularis, tum quia sufficiens fuit causa homicidii
illius, tum quia non ex alio nisi ex ipso vulnere mortuus est, tum quia si
percussus quaerit medicum et non invenit et interim moritur, alius qui percussit
non est dubium quin sit irregularis. Secundo dico, quod si vulnus non esset
letale sed parvus, quod etiam sanaretur absque alio medicamento, tunc, si
fluia apponit medicamentum noxium vel aliquid malum moritur, non
incurritur irregularitas nec homicidii reatus, ut vidi semel contigisse, quod
quis propter hoc ex parvo vulnere mortuus est.

4.— Sed dubsitatur quomodo intelligitur distinctio Doctoris quam accepit
a dor.ninis juristis, scilicet vel dat operam rei licitae, et sic non imputatur i
%mmlcidium, vel dat operam rei illicitae, et si sequatur homicidium,
imputabitur ei. Istam distinctionem ponunt juristae generaliter, quod sive

adhibeat diligentiam, sive non, dummodo det operam rei illicitae, si sequatur

homicidium, incurritur irregularitas et homicidii reatus.

Sed contra hoc arguitur. Et primo, contra illud secundum membrum et
fec.:u.ndum intellectum ut juristae intelligunt, scilicet quod qui dat operam rei
xlhc1.ta.e,. sive apponat sufficientem diligentiam, sive non, si seqllat‘ur
homicidium, est irregularis. Arguitur sic: Ponamus quod quis scindat die festo
unam arborem, et a casu transivit puer, quem arbor ruens interfecit. Tunc

talis n it ali isi i i, et
on peccavit alio peccato nisi peccato de non observatione festi, et non
peccato homicidi: ergo.

1310/

. .Itefn arguitur. Volo quod quis velit diruere domum inimici ut sic interficiat
m(limxcum, et p.or.xatur diligentia ad hoc quod nullus transeat ne interficiatur,
sec a casu transivie puer, et domus ruens eum interfecit. Iste non peccat peccato
%10{n1<:1du: ergo. Probatur, quia si iste dirueret domum suam, secundum hos
juristas, adhl!)lta eadem diligentia, non esset reus homicidii, et per consequens
nec irregularis: ergo nec diruendo domum inimici ’

Itefn', si quis clericus equitaret e .
transivit puer et occidit ipsum,
patet: ergo.

5.— Ad hoc dominus Cajetanus dicjt

::i) ?r}rl:gnulll:rli(i::ec;sl;ﬁal-i: uno medo, quantum ad culpam; alio modo, quantum
- 1imo, quantum ad culpam dico . .

e . . uod si ille qui dat operam

rei illicitae, adhibeat sufficientem diligentiam, noanlus pecca?quam iﬁe qui

dat operam rei licite si adhibeat etiam sufficientem diligentiam. Itaque quan-

quum in via que va en posta, et a cast
talis non est reus homicidii, ut recte sentienti

quod dupliciter possumus loqui de

" because he did not seek the help of surgeon
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s? Cajetan says he is not and that

a homicide will not be imputed to him. 2 But [ think it more Pf(c)lball))fcattll:‘:
he is irregular, because he was the sufficient cause of that homxcn.f?s O
the man did not die from anything but that wo.und, and because 5 o the
he was struck he sought a medical doctor and did not fjmd one az be irregular
interim, there is no doubt that [the one who struck him] WOEI es rl;;l lgone;
Second, I say that if the wound would not be lethal, but rat cl'.?he dies be-
which would heal without any other medical treatment, then, lh o hat
cause he uses some noxious or bad medicine — as I saw once PP L’1rred
someone died because of a small woundh—— an;rregularlt)’ Is not IR ’
nor is [the one wounding him] guilty of hom icide. 5 1 erinetion, 2 whi
4.-[ But there is dbubt?g about \gmderstanding Aquinas dlstmctlont’hi nw}ll;;,}t
he took from the legal masters,?” namely, either one intends some . fome—
ful, and in that case a homicide is not imputed to hlm’-or One(imel;lim The
thing unlawful, and if a homicide follows, it will be 1mﬁ) ult]e r :’?IC cxe.rcises
jurists posit this distinction in a universal way, SO tha; v‘:,ﬁi ;e incurs an ir-
diligence or not, as long as he intends something unlawiul,
regularity and is guilty of homicide. ‘ S sec-
But dhce sz asguments gainst his. Th fiseagument s agnet 3 27
ond member [of the distinction] understood as the jurists unffc. o iligence
that one who intends an unlawful thing, whether he uscshsu -lc;es follows: let
o not, is irregular if a homicide follows. The afg“m.emlt i lSand by chance
us suppose that on a feast day someone cut down.a sing © tree’h a one did not
achild passed by, whom the falling tree killed. In that case},lsu;: Ao and
sin in any other way except by the sin of not observing the Ie y
el b}t the sin of homidi}e,; :};Zr;f:c::c might will to destroy the house of his
Again,  would argue: i d care may have been taken that no passerby
enerny, so as to kill his encm)”_;’;;‘ assed by and the falling house killed him.
be killed, but by Ch%ncs adcliusinl:)f homicide; therefore. This is proven: forif -
That man does not sin Y house, using the same diligence, then, according t0
that man destroyed his owgl guilty of homicide and, thus, would not be irregular.
these jurists, he would nothebe o from destroying the house of his enemy.
Therefore, neither Woflld :e to ride a horseon a “post”?® road, and by Cl_l?*l.ﬂCe
Again: if some cleric lv:;le d him, the cleric would not be guilty of homicide, -

Zs bf)Y fzsrsig :Z;:;[}: chinking person; therefore.
iscle

. h an accidental -
. Cajetan says that we can speak of suc

5.— To this Mast?—; in }one way, with respect to faultand ina secondhwaz’;_
homicide in ™0 Wa: g‘yll;ricy.”’ In the first way, with regard to .fa?ult, I M{" t :‘es
with respect ©© If g unlawful exercises sufficient diligence, he do

1 somethin . . . also exercises
one who ‘ntcndz than one who intends something lawful if he ex
. or
not sin any @

gment is the same
the same diligence |

Therefore, with regard to fault, the jud,
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. tum ad culpam, idem est judicium de dante operam rei illicitae et de dante
operam rei licitae, posita aequali diligentia.

Alio modo possumus loqui de homicidio casuali quantum ad irregularitatem.
Et dicit quod qui dans operam rei illicitae adhibita omni diligentia, si sequatur
homicidium, talis esset irregularis. Probatur, quia forte hoc institutum est ita
in odium homicidii. Hoc tenet dominus Silvester verbo Homicidium 2, s 1, et
adducit ad hoc multa jura. Et juristae adducunt sequentia, scilicet cap.
Suscepimus, et cap. De caetero et cap. Tua, et Sicut ex listerarum, de homicidio;
ex quibus omnibus capitulis habetur quod si aliquis dat operam rei illicitae, et
sequatur homicidium, adhibita omni diligentia, est irregularis.

6.— Sed certe judicio meo nihil probant illa capitula, precipue in casibus
trium primorum capitulorum, quia non ponuntur ibi casus de dante operam
rei illicitae. Casus primi capituli est de monachis qui alligaverunt malefactores
quosdam repertos in domo sua, qui postea mortui sunt ex illo; vide ibi. Etin
cap. Tua nos est casus de monacho qui erat expertus in arte chirurgiae, qui
curavit quamdam mulierem a gutturi, sed ipsa sua culpa mortua est, quia

- scilicet vento se opposuit, mandato monachi spreto. Sed dicitur ibi quod daret
operam rei illicitae. Sed juristae arguunt a contrario sensu sic: scilicet iste
monachus dabat operam rej licitae: ergo si non dedisset operam rei licitae sed
illicitae, esset irregularis. Sed ego credo quod papa nunquam somniavit quod
si aliquis clericus vel monachus rei illicitae operam daret, sine periculo quod
inde sequatur ho-/311/ micidium, et sine intentione perpetrandi homicidium
et .sinc peccato homicidii, quod talis esset irregularis. Sed intelligit quod si
quis daret operam rei illicitae cum magno periculo homicidii, quod talis esset
irregularis. Probarur, quia istae sunt poenae; sed poenae sunt restringendae et

favores a.mphandl: ergo. Bene scio quod praetor occidens malefactores est
irregularis; sed ibi est aliud, scilicet intentio homicidii.
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i ing what is law-
for one intending something unlawful as for someone intending

ful, assuming that both exercise similar dlllg.ence. o with respect 0
In the second way, we can speak of an accxder}tal homl:::ho T e -
imegularity. And Cajetan says that he would b‘*.‘f’eg“lar-f 2 homicide in fact
lawful thing and who exercises all manner .of dlhgencec,ll e order to
results.? This is proven, because perhaps it ha.s becnh ecr O Homidide” 2.
reprehend homicide. Master Sylvester holds th.l s at 2t61 CAV::; the jurists bring
s. 1, and brings forward many laws to sElOW it so. A the chapter, “De
forward corollaries, e.g., the chapter, Suscep s, litterarum,”® with
caetero,”® the chapter, Tua,” and the cha[.)te.r, Slmt;fx if someone intends
tespect to homicide. From all these chapters it is held b ﬁt lh as exercised every
an unlawful thing, and a homicide results, even though he
care, he is irregular. ing. This is
6. But in oy ulgent, hose chapres provesbiaeey BoUBER Ll
especially so as regards the first three chapters, Peca};‘slfe casye in the first chap-
cases involving the intention of an unlawful thlf}g' d in their monastery;
ter concerns monks who tied up some felon§ dlscovereh i <o nos.” the
and these later died as a result of that; look atit. In thec apfr’certain woman
case is that of 2 monk who was an expert surgeon, who curec.a

i , that is, disregarding the
ot died by b e f?‘:)t;l:rj?tl.sf— But it is said there that

’ ipti osed herse L
monk’s prescription, she exp o 0 However, the jurists ague from

th k intended something u ) i : there-
th: :’I[l’(:;sitl: t(ﬁrr‘ec:iion, as follows: that monk intended sotr;mthlrr:xgci;?ff;lunlaw-
fore, if he had not intended something lawful, but rather so

d that if

ful, he would be irregular. But I believe thn‘l‘t;hﬁilp:})l};sgncv::hiilc:iin;gcr ofa

’ . intend an unla g g _

;ome. c_lenc o m.onkﬁv::,ei:,o;:;c;ichout the intention of comm;)m'ng ;u}l‘:r

n?::ic » fc(l)nq‘tﬂhlgﬁt the sin of homicide, that such a man would be irre .
ide, and wi

. : whul, with a
But he meant that if someone were to intend something un’lIe}h _Sis, i
thal M A 1 .
e ; g tf homicide that such a person would beirregular P
great danger of ho 4

i i d indulgences
ies; enalties should be restricted an c
because these are Penils? et;’eE:;o[:c. I am well aware that a magistrate whf) klgf
;h;)uld e br;lden;i’t in that case there is something else, namely, the inten-
elons is irregularts

tion of homicide. -
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“This is puzzling. In Genesis 4: 4, Cain is said to have been a husbandman. But we
also read thar, after the death of Abel, Cain “dwelr as a fugitive on the earth” (4:
16), .which could easily entail his being, at least for a time, a nomadic hunter.

> On this, cf. St. Thomas, Summa T) heologiae 111, q. 102, 6, ad 2; and Vitoria, On
Témperance, n. 3, Urdinoz, 1018-24.

6 The Scholastic teachers of theology, scripture, and canon law.

7 Spanish: “las martas.”

® With this compare: “Irrational creatures cannot have dominion. This is clear, be-
cause, as Conrad {i.e. Conrad Summenhart (1465-1511) De contractibus, 1, c. 6]
himself says, dominion is a right (us). But irrational creatures cannot have a right.
Therefore, neither can they have dominion. The minor is proven, inasmuch as
they cannot suffer a wrong (injuria); therefore, they do not have a right. A proof
of this [lzfst antecedent] is that anyone keeping a wolf or a lion from its prey, oran
ox from its pasture, would do them no wrong. Nor would anyone who closed a
window to prevent the sun from shining in do any wrong to the sun.” On the

Indians, 1, n. 20; ed. Urd4noz, p. 661.

9 a_ J Jae ‘

10(:f. In IE-IF, g, 62, 2. 1, esp. nn. 11-12, Comentarios ... 111, pp. 70-72.
Actually: “nocent.” (‘zhey are harming’) :

' “porci monteses” |

"2 Vitoria’s Latin; : -
Rheims Latu}. Vai ferrae cujus principes male comedunt. The verse in the Douay-
v . . ) .
":"TSIOH,” '%e to the land whose princes eat in the morning,” obviously
translates “mane” instead of “male.”
B Cf. Decreti Pri e o : .
Corpas s :’m‘l 1"11'?5, I?{Snnfno 86, V Pars, . xi, Item Ieronimus in Psalm. XG, in
anonici, editio Lipsiensis secunda, Aemilii Ludovici Richteri et Aemilii

Friedberg, Pars Prior Decretum Muvicer: S .
Verlagsanstalt, 1959), col. 300. agistri Gratiani (Graz: Akademische Druck-u.

1 Ibid. For the ref; ; .
5 CE Disn 86 V; :rrsc’ncc in Jerome, cf. Brev. in Psalm. (PL. 26, 1163).

1ol 300 <. 12; Corpus juris canonici, pars prior, ed. Richter and Friedberg,
'8 Decretalium Gregorii i i |
gorii IX, lib, V, tit. ;1 el jct,

ed. Richter and Friedberg, 11 25, 4 . 15 in Corpus juris canonici, pars secunda,
7Cf.c. 3, 1256b17.-27. |
18 Chapter 1 of Episcopum.
19 P “ .. '

}‘II:' ;cn \f::::;att:;rcla:; t;xkeircmum et consuetudo,” i.e., “the practice and habit.”

 Spanish: “de cu alqixicr ing the “et” (and) to have an exegetic function.
# On Church law and the distines:

ing, cf. William H. W/ Faﬁﬁzxcgt:?‘rll-ll:;t:cen hunting as such and clamorous hunt-

The Encyclopedia Press Inc, 1913), VI Ings’;;,;e Catholic Encylopedia (New York:
* Spanish: “que su vida sea cazar.” > IR

3 Decreti Prima Pars, Distinct;, 86. .
I, col. 300. 086V Pars, c. i, Pars Prior, ed. Richter et Friedberg,
M Iustiniani Institutiones, Lib. 1, Tit I '
. . . » H0 AL i L, D, ., . . e
edlt.xo sexta decima, volumen primum, reec(:;:::i jlt)vﬁione, in Corpus iuris .awlz.;
Weidmannos, 1954), p. 10. aulus Krueger (Berolini: Apu
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5 Ibid., n. 12.
% Ibid., n. 1.
7 Ibid., n. 2.
B nstir, L. 10, 1. 1,88 1, 2, 12. - sion, by the law of

BWith this, cf.: ... since those things which are inno on.e sfpfl::e;mtitutes, De rerum
nations (jure gentium) belong to the one taking 'thenlléc, 2 field, or pearls in the
divisione, § Ferae bestiae [11, 1, 12]. Therefore, if gold 11 > oam), then by the law
sea, or whatever else is in the rivers, is not owned (a'PP 70p r'szt lik’e fish in the sea.
of nations (jure gentium) it belongs to the one taking 1t, ]

. ex fure gen-
And, indeed, many things seem to follow from the law c;f ;::s“();sjftre]” amfali)
tium), which because it is sufficiently de.rived from n;;_‘“e But even granted that
clearly has power (vis) both to impartar ight and to 0118 ;;sus of the greater part
this may not always be derived from natural law,. the CO}?SC it is for the common
of the whole WOl’ld seems to be Cﬂough, CSPC’Cla.“Y W731[:)
gOOd Of all.” On the Indiam’ III, n. 4; Cd. UrdanOZ, P- .

* g g P ecima
5 Imtt'tu'tes, S Ferae. . L n. 1, in Corpus juris civilis, editio sexta d ;
lustiniani Digesta, Lib. XLI, Tie. L, n. 5, Mommsen retractavit Paulus Kruege

) . . .
f citing this law in an

< oria himsel .
r\‘,lltggaa. 1, n. 26, in Comentaris -

volumen primum, recognovit Theodorus
(Berolini: Weidmannos, 1954), p- 690. Fo”
other place to the same effect, f. In IF-1I*,
11, pp. 80-81.
 Iustiniani Institutiones, :
editio sexta decima, volumen primurn, recognt?vlt

Weidmannos, 1954), p- 10:~ - El derecho de gentes: examer
T ; Ramirez, O.F., !
7 On Vitorid's docrrine bere, < S;;n;: ‘gg(:ntes desde Aristoteles hasta Francisco Sudrez

eritico de la filosofia del deres s studium, 1955), pp- 136-45.

) . Edicione 2 X in- Aristotelian
i s s e LS i
itoria is never in

) { ; Civil Power, n. 7; ¢d-
i o UmoKelpevov); cf. Qn 1. 7
terminology, its material :-a:: :;Ed after its transfer to a king, such power |st111r:l td:)ef
Urddnoz, p. 15 Both be ocn kings, do not have a different p?wer from et
republic as such. Rulers, eVt 164. What they have is the authority to exerc,:slsGOd'
the republic; il.)id' nt.o8t,hl:- rcpublic by Nature, and ultimately by Nature
single power givent

d the
The power would be oni;narchy; i
cy, an aristocracy Or 2 e ¢ origin. Its exercise, however, would be i
natural and

uldmately div:;;lxoice. Thus he can hold with perfect consistency that .
a matter of th

e rcpublic,sﬁ'
the power of the kt;l‘;gn'; t:: exercise it is conferred by the republe:;’ . dn 12
62), while the &* sarios ., V1, p. 483. N s
qu. 105, art- z " C?;n :Zd Spanish here reads: “cervi essent de k;s };xld;]/xg::l iys'tcr,
% Vitorid's blen of Lauthe class of “hidalgos” in Vitoria’s time, cf. L),' c U;;ivcrsity of
liebres de 0> (,),;lin the New World 1492-1700 (Minneapolis: ’

rig g |
nd ﬁ';ss, 1984), pP- 27 z;.h.dal ]
liebres ¥ conejos a los hidalgos.

. I
' visione, in Corpus It civilts,
Lib. L T ecognor df)ﬁiﬁ Krueger (Berolini: Apud

ibid., n. 11; pp. 166-67. As such it would be of

cf. In la-llae,

36 Spanishf “las

same whether the republic would be a democra-

mmediately -

m God rather than the republic (ibid. n. 8; pp- 161-
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%7 Spanish: “partamoslo desta manera: lleven tanto los hidalgos,

y tanto los labradores.”
% Spanish: “de

prendar los que entran a cazar en su monte, y los prenda”.

% On “optimates” or “magnates” as the upper caste of hidalgos, cf. L. McAlister, Spain
and Portugal .., p. 28.

“With this, compare: “... other petty kings or princes, who do not rule overa perfect
republic but are parts of another republic, cannot carry on or wage war. Examples
would be the Duke of Alba or the Count of Benavente; for these are parts of the

kingdom of Castille and, as a result, they do not rule over perfect republics.” On
the Law of War, n. 9; ed. Urddnoz, pp. 822-3.
4! Spanish: “No puede acotar la caza”, )

- - . »
“ Spanish: “lo que puede hacer un concejo para que no se pierda la caza y se acabe.
“ Spanish: “[ni] con hurones ni con redes, sino con galgos.”
“ This is Vitorias third mention of an exhaustion or depletion of hunting. His con-

cern, however, is not for endangered animals, but rather for the good of human
beings.

* Spanish: “quitale las alcabalas.”

“6 Cf. the relection, On Homicide, n. 22.

“ Note the parallel here with Vitoria’s rem,
can Indians as an illegitimate title for

remains another, a SIXTH TITLE,
tary election. For when the Spani

arks on a “voluntary election” by the Ameri-
Spanish sovereignty over them; cf. “There
which can be or is alleged, namely, by volun-
ards first came to the barbarians, they told them

ting to transfer his possession to
another; cf. T, Institutes, De rerym divisione, paragraph, per traditionem [11, 1, n.
40].
“But I conclude:

L This title is not valid. This is clear,
be without the fear and ignorance which invalidate any election. But these were

especially present in the elections and acceptances in question. For the barbarians
did not know what they were doi

; oing; indeed, perhaps they did not understand
Wh:'it tl?c Spaniards were asking these standing around armed were
throng.” On the Indians, 11, n. 16, ed.

Urdénoz, pp. 701-2. ,

8 Spanish: “sisas y pechos.”

* Spanish: “no pueden perdonar

% Spanish: “los ejidos que se o

3! Spanish: “f:omo las mercedes que hizo de Jog ¢jidos de Medina del Campo para que
los rompiesen.”

first, because it would have to

la muerte de uno.” *
mpan.”

del Campo, which grew
before the Royal Council i 1496,
the Forging of a Revolution,
Press, 1981), pp. 84-85.

% Spanish: “y que prende a los que cazap ”

at were brought for revocau:on
» See Stephen Haliczer, 7% Comuneros of Cam//t
1475-1521 (Madison, Wis.: University of Wisconsin
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ena.”
¥ Spanish: “pero agora quierenlo hacer t9d° a costa ag
® Spanish: “En un cercado.” , .
* Spanish: “y penar a los que las cazen. eger, I, p. 11
g TI})IaK is, In};tgmm, S Ferae; ed. Mommsen an;arK::aEa.” '
* Spanish: “y dejan de ganar de comer pot an
¥ Spanish: “que es quitarles la caza. - the tme; cf
ish: © . inations .
:Spamsh. y ganfe de ct;’:;i as compared with other d;nof:r‘l:tary disorder coming
O“n the vall.xe ot a mar laints of money shortages an ﬁll}lxmen‘ of a mint in Mexico
RCSPOndlng + Empe or Charles authorized the estab N ds of coins, one being the
f(r:?m thﬁ.h;ld:s’ Empeerration in 1536. It struck thrgefl‘"; and had a tariff of 34
(o] nc,
silt?rtefl w;gi:lri vfeighcd 3.196 grams, 0'?31(}4 ;’ 3,and 4. A seco.nd ?;57;
' di , It was issued in denominations O £ 2’5 56 grams and a tariff of 2/ s
Taraveals. s h e fineness but a weight of 25. d therefore contemporart el
silver peso with the Sm?d d to contain cight reales, an ok consisted of smal
mamvez{is. It was conslldef; ocho. ... A third type of coin Szn:hem and threw them
named lt.the peso rea ::hangc, but the Indians dl_stms-t eanry. In 1564, therefore,
copper pieces for p:ltttz'd them down for use in th_m arg;aiﬂ and Portugal - PPy
ltxﬁto the la(l;jcs or n; “od their coinage.” L. M;;AhstC(;:z Heredia on the Latin a1¢
¢ mint disconti the note of V. Belurén by Vitoria: “Dipondium =
240-2. With this compare denominations mennoned' Y 3 ducados; auress =
Spanish names of monet:l)l’ _C::ga le = 34 maravedis; :{brt;;s mmaravedis; la dobla
o = I = =
G, H ducad cqivle one sy marevd; « 375 e
Ca . 1 ]
al;cgs 0} el florin a 265.” Comeniim™ ";},f,’c,.: vez, y la segun
& SPanisir “so pena de mil mmvedl,s S o
que cazare.” 0
® 1 have not found Vitoria's re

da de cien azotes al

L ' cf: Surhma
L ietan. But for Sylvester, .
ference hcret;(; gij‘:;zni: Impressa {)crdferll;d:::"ﬂ“;
par hat lords w!
jrurio 111 (I fo{ 234y, b), where h? s?z:ltwtuld commit mor-
Bounyn, 1528), Restztuti0 bbit one time without permiss v :
mutilate a man taking 2 357 T
tal sin. ¢1S i
% Cf. note 61, above. -~ Alfonso el Sab1o, < o
 Cf. Las Siete Partidas d.‘l ‘1;:]1 N {fistoria (Madrid: En la Impren
) dcmla - 6‘7 R
por La Real Aca 7 ley i (111, 63 mc)nos."
& titulo}):v :‘:IC};HX:‘;‘ ha de ser mas que’ L .
Spanish: » - . dar a algunos.”
ish: la caza. - . de el sefior arren . ‘
& : “acotaf 1a pue: . oL
68 ggznniit :{)na cosa 5“}': Ib;flnl", q.62,a.3, nno 8‘;112, Corru'nM_no rt::;asln o T, d. 15,
wood. 5, of. Vicorid: Doctor subtilis, Ordinis Mi s o
e iD““’ Seots D e, 1891), XVIIL, 374-5.
7 Cf. Joannn Paris:

: lo
d t, SCC Cndnote 6
’ ucadOS- Io' dlc ialuC Of a dlﬂn

: “de cien cua t0.” I Tt; 14‘ 18
“‘dc 5 mﬂ'odamy del Rey Don Alfonso el Sabio, V11, Tt ol Pmarsons
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ccia i i iguos
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feino; y al contrario, las guerras de Castilla
\ C(i(:rllnemo de A.ragén.” Utrdanoz, p. 763.

the E,Z;%o;:mg? Soto (1495-1560), Vitoria's friend, disciple,
fist 1e whoth, Pt’;‘mﬂ at _Sal‘arfianca: «There are two questions imp
daaghter wh er the law is licit. For in antiqui
o o was taken in adultery (as is clear
titulo’) BU‘Pl to the law, Iuliam de adulter., and the 1
i n aIU;: 1::ltcr the lav.v was changed, as is clear inC. eo
that l; Wi ien)” that ha\fmg been beaten she should be shutupina
for with sos use now in France, and in other countries with respect 0 2
follows the Plilclt toa father. it has fallen into disuse-
iy be co d° aw; but not indeed with such rigor
ot i: emn?d to c%canh, but that she be hande
law i jusis ;0 kill l.ler if he wishes. And there is no reason 10
from the . For besides the fact that the crime merits that [punishmen

nature of the Spaniards, satis ot such a thing €0 d

made faction f
¢ in any other way.” (Duplex autem

ty it was licit for
from the law, Patri;

d over to her hu
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216 Francisco de Vitoria, On Homicide

% Vitoria uses this legal phrase in a number of places. E.g. in his relection, On the
Indians, 111, n. 6, Urddnoz, P- 711, where speaking of the Spaniards right to de-
fend themselves against attacks by the American Indians, he also explicitly puts a
number of things outside the realm of “blameless defense;” also cf. “On the Law
of War,” n. 4, Urdénoz, p. 819. For the exact phrase, cf. Decretalium Greg. IX, lib.
V. tit. 12, c. 18, Significasti; ed. Richter and Friedberg, II, 801.

> Again, the proponents of the third way of understan

ding the commandment.
% On fathers’ rights to beat their children and masters’ rights to beat their slaves, cf,
Summa Theologize, I1*-11*

» q. 65, a. 2. For Vitoria’s thoughts on this and related
matters, cf. o Ila-Ilae, q. 65, a. 2, nn. 1-1 1, Comentarios ... 111, pp. 314-318. On
teachers using corporal punishment, cf. esp.: ... there is no doubt that it is a bad
education of children to use the rod daily and frequently and to drive them with
such hard and servile chiding. Second, if children are of good character, good

counsel, good teaching, and reproving words are enough. Third, if however chil-
dren are stiff-necked, there is need for the rod.”

institutio puerorum, quotidie er frequenter uti virga
€t tam servili. Secundo, si pueri sint bonge indo
doctrina, et verba increpatoria. Tertio,
ibid., n. 4, p. 316. Also, cf. D, Soto:
children), nor for any mortal [to m
but [it is lawful for parents] to chas
duced to virtue in three ways: he is
lured by reward. Hence,
aboy be forced by fear an,

(... non est dubium quin sit mala
¢t eos agitare tam dura increpatione
Uis, sufficiunt bona consilia, bona
si vero filii sint durae cervicis, opus est virga.)
“It is not lawful for parents to mutilate [their
utilate anyone] apart from public authority,
tise with a stick or a rod. For a man is intro-
led by reason, he is forced by fear, and he is
before the star of reason shines, nature has provided that
d be influenced by little rewards.” (Muzilare ergo parentibus
um ulli practer publicam potestatem, sed fuste caedere aut
j ncessum. Homo namque tribus viis ad virrutem
et metu cogitur, et allicitur praemio: antea ergo
14 providit ut puer et mety cogatur et afficiatur

Instituitur: nam et ratione ducitur,
quam rationis sydus eluceas, nas,
munusculis.) De Justitia et jure, V, Q- 2,a.2 (p. 413), :
% For Vitoria, in line with Duns Scorus, rejecting a similar view that human beings
would need Divine authority in order ro exercise natural functions, of. I Ila-Ilze,
- L 0. 52, in Comentarips . 11, p. 109. ,
%7 Here Vitoria is distinguishing the time before the Mosaic law, when human beings

had only the natural law ¢o guide them, from the time of the Mosaic law and then
that of the Gospel; for this, of,

. s « - » . 3 . rg "
catholigue, IX (1526), b, 855s, A. Molien, | Lois,” Dictionnaire de t/ieélogl
% That is, against Scorus’ position above,

” The point being made, j.e. that the
in kind from that of punishment in general, seems obvious, even though the
examples may offend modern seqihit.: . Y
punishments.

0 Cf. In Sent. 1V, d. 15, q. 3 (XVILI, 375,),

190 Cf. ibid. (pp. 365-6). .

192 Spanish: “como dalle de cochilladas ”
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'® This somewhat inconsistent use of personal pronouns would probably have been
tevised out of Vitoria’s work, had he himself edited it.

"1° On this, cf. “El marido que fallare algunt home vil en sy casa 6 en otro lugar
yaciendo con su muger, puédolo matar sin pena ninguna, maguer non le hobiese
fecho la afruenta que diximos en la ley ante desta. Pero non debe matar la muger,
mas debe facer afruenta de homes buenos de como la fall6, et desi meterla en
mano del judgador que faga della Ia justicia que la ley manda.” 74 Siete Partidas
del Rey Don Alfonso ¢l sabio, cotejadas con varios codices antiguos por La Real
Academia de Ia Historia, y glosadas por el lic. Gregorio Lépez, nueva edicién
(Paris: Libreria de Rosa Bourer, 1854), VI, tit. xvii, ley xiii (IV, 623-4). This

though he may not have given him the warning we mentioned in the previous
law; he should not kill the woman, however, but should notify reliable men in
what situation he found her, and place her in the hands of the judge to pass upon
her the sentence which the law provides.” Las Siese Partidas, tr. and notes ..., p.
1417. In a Latin note [(1) in 1854 edition (p- 624)] Lépez makes the point that
present (i.e. mid-sixteenth century) Spanish law permits, but does not require,
the husband to kilf both an adulterous wife and her paramour, without distinc-
tion of rank, if he find them jn the act of adultery. In the 1807 edition (I, 655-

6), a note (6) on this passage from law 13 reads: “Al pie.del céd. Acad. se halla la
anténtica siguente, AUTENTICA. Pyede hoy el m

desposado por palabras de presente, s fallare Ia
matarlos. Et non debe dexar el uno et matar el o

segund se contiene en Ig ley nueva que comienza; Contiénese, en el titulo de los
adulterios et de los fornicios.” For the law, Contiénese, referred to in note 6, as
cited, cf.: “Contiénese en ¢] Fuero de las leyes, que si la muger que fuere desposada
hiciere adulterio con alguno, que ambos 4 dos sean metidos en poder del esposo,
as que sean sus siervos, pero que no los pueda matar: Y porque esto es exemplo y
manera para muchas dellas hacer maldad, y meter en ocasion y vergiienza 4 los

con ellas, porque no Puedan casar en vida dellas; por ende
tenemos por bien, por excusar este Yerro, que pase de aquf en adelante en esta
manera: que toda muger, que fyere desposada por palabras de presente con hombre
que sea de catorce afios cumplidos, y ella de doce afios acabados, ¢ hiciere adulterio,

» eda matar, si quisiere, ambos 4 dos, asi
otro, pudiéndolos § dos matar; y si los

9ue aquel contra quien fuere juzgado, que
lo metan en su poder, y haga de el y de sys bienes lo que quisiere; y que la muger

no se pueda excusar de responder 4 la acusacion de| marido 6 del esposo, porque
diga, que quiere probar que el marido § ¢ €Sposo cometi6 adulterio.” Novisima .
Recopilacion de las Leyes de Esparia, dividid, en xii libros, en que se reforma la
Recopilacion publicada por el Sefior Don Felipe 1. e el afio de 1567, reimpresa
dltimamente en el de 1775: Y se incorporan las pragmiticas, cédulas’, decretos,
6rdenes y resoluciones Reales, y otras Providencias ne recopiladas, y expedidas

arido et aun el esposo que fuere
muger 6 la esposa con otros,

acusare 4 ambos, 6 4 qualquier dellos,

. WCE, “There follows the case of the husband w
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in such a case to kill hjs wife. But the Church is not restricted in this by human
laws, that it should judge him to be without liability of eternal punishment or of
punishment to be inflicted by ecclesiastical judgment, from the fact that he js
without liability of punishment to be inflicted by a secular judgment. And there-
fore, in no case is it lawful for aman to kill his wife by his own authority.” (Respondeo

de adulserio, et poenam mortis a lege statutam petere; sicut etiam licet accusare aliguem
de homicidio, aut de al;, crimine. Non tamen tal;s accusatio potest fieri in judicio
ecclesiastico; quia Ecclesia non haber Gladium materiale, ut in litery dicitur. Alio
modo potest eam per seipsum occidere noy in Judicio convictam; er 5 extra actum
adulterii eam interficere, quantumcumaue sciat eqm adulteram, neque secundum
leges civiles, neque secundum legem conscientiae licet, Sed lex civilis quasi licitum
computat quod in ipso acty eam interficiat, non quasi praecipiens, sed quast poenam
homicidii non inferens, propter maximum incitamentum, quod habet vir in tali facto
ad occisionem uxoris, Seqd Ecclesia in hoc non s astricta legibus humanis, us Jjudicet
eum sine reatu poenae acternae, vel poenae ecclesiasticy Judicio infligendae, ex hoc
quod est sine reaty poenae infligendae per judicium saeculare. Ey ideo in nullo casu

is in the preceding Paragraph 3, where Vitoria has stated that it is against natural
law for the husband to ac¢ as judge, Prosecutor, witness, and executioner.

us Cf. Domingo Soto: «.__ [The question is] whether, when this same liberty is con-
ceded to a husband, s j¢ in conscience right for him to avail himgelf of it? And
indeed abour this there is litdle feason to doubt. For although he is not consti-
tuted as a necessary minister of justice, he is, however, constituted as a free [min-
ister], whereby 2 tight is given to him to kill her, Wherefore, although it would be
an act of mercy to spare her, still it would violate justice neither before man nor
before God [to kili her]. And further it is 2 convincing argument that if only with
sin it would be lawfy] for the husband to ki her, it would be 2 sin for a prince or
a judge to give him Permission. Nor s j¢ 5 valid answer for someone to say that in
.that case hc.would not be permitred 1o kill his wife, by that he could do so with
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Jacias: quoniam illo privilegio iam Sfruebatur, etiam si ‘_"b-’q“‘ iudicio tl;Iftlraai'rzath
delicto illam interficeret. Cum ergo solemni forma izfdt.czt a'md'ﬂ.nmf’t)ﬂ Dl eliustitia e;
testimonium apertum est fieri illi ius occidend; ceu ministro iustitiae.
fure,V,q. 1,a. 3 (p. 391a). . X,
2 Cf. the gige:t, L I, 3; Mommsen and Krueger, I, p. 29; also D""_"‘_‘l”t‘}:” g;' :ftion
lib. V, tit. 12, c. 18, ed. Richter and Friedberg, II, 801; and Vim“a‘;; ]ncdian.r -
On the Power of the Pope and a Council, n. 23, Urddnoz, 487; O”Stl; >
6, Urdénoz, p. 712; On the Law of War, 1 and 3, Urd;i.noz, 8t1h7’ .tCS’ on this,
™ Vitorid's uncertainty here may be a sign that he was t:}}lung without notes;
of. Beltrin de Heredia, Comentarios ..., 1, pp. xvi-xvii. .
™ Cf Joannes Petit (O. E M.2 d. 141 1), Justification du .duc a'eI ﬁm;gzgm, Antwerpiae,
1706; as cited by Beltrsn de Heredia, in Comentarios - TIL, - -
2 Cf. Joannes Gers)(’)n (d. 1429), Propositio facta coram cor{alzo generali Con.i\':;n;l;gz»
Dialogus pro condemnatione proposit. J. Parvi. Cf. G'mom{ 0[)!;4» :ZQAI;‘WCTP g
t.2, cols. 319 ss., 386 ss.; as cited by Beltrdn de”Hcrcdla, ¥I , . 326 . 1235,
B Sessio XVI, 6 Jul. 1415: Decr. “Quiliber tyrannus;” cf. Dsnu'ng.cr, P- d; ) b.éo ovie
1 February 23, 1413; on this f A. Bride, “Tyrannicide,” Dictionnaire &
catholique, XV (1950), 1993-4.

* Spanish: “no €s suya esta republica, y la toma.” .
P Iging of Castille, i,lotoriouf for his cruelty and aduhefous hfe:IS-tYI:;xzz(ri:o Vj’;:
3 assassinated in 1369 by his bastard brother, Don En.nql’x’e dc' I,r;as - un;vmd /
then succeeded him on the throne; cf. “Pedro I de Castilla,” Enciclope 1328-35.
Hustrady europeo-americana, XLII (Madrid: Espasa-Calp © 1920:ilf£cc with the
7 For the people, as represented by princes, la_Wffllly maklngf a[n Ha-llze, q. 40, 2.
king of France 1o war against Pedro in favor of his brother, cf. In ; s
: Lng,i jos ..., I1, p. 281. . “« -
® Here thsl:rlef::”r:szt:: lo)e an ins[t,ancc of what medieval ca.nozlsm lelf:i %Z ::::e
nentss” of, Vitorjas “Every republic has authority to de‘{‘m and wag: riv;te person
this, it must be noted that there is a difference in this bctw?eln 155 the right to
and a republic. For, as has been said, a private person certain l);g},t (0 avenge &
defend himself and his possessions. But he doef not have a] s oealen. But
Vrong, nor after a certain interval of time to reclaim [by force whicﬁ the lawyers
it is Necessary that [his] defense be in face of present dangl}r’ V, tit. 39, c. 3; ed.
(furi:comultz) call “in continents” [cf. e.g., Decretalia Greg. fe ,défcnsc has passed,
Richter and Fricdberg, 11, 890]. Wherefore, when the need (:e wrongfully struck
the legitimacy of the war ceases. I believe, however, th;-tt;:e attacker should not
might be abje (possiz) immediately to strike back, even i o
» Proceed farther.” Oy 150 Law of War, n. 5 ’f [irdénoz;:;(:' )
i Here [ omie “him” (ipsum) for the sense o ¢ argument. . enting on
CE Comentarigy. IIf 500-3)01; actually in this place Vitoria says }t::di?rﬁpoﬂi of -
o St. Thomas' second response, but in fact he is c?mmcn“tlng otf1 r whom, and when it
| Aquinas. Also in this place, he says (p. 301) he will treat how,f}(:onﬁcidc.
May be lawful to kill a tyrant” when later he comes o treat o length, cf. On Temper-
; 131 Chap. 15, v. 20. For Vitoria discussing'this prohlbltlon ?t ; e
ance, 1, 2; ed. Urd4noz, pp- 1010-18. ST e ‘
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132 On the “power of jurisdiction” as distinct within the Church from the “power of
orders,” see First Relection on the Power of the Church, 11, nn. 1-2, ed. Urd4noz, pp.
257-9.

133 In 1537, Paul III would issue the Bull, Veritas ipsa, in which he would affirm the
humanity of the American Indians and condemn their subjugation, even to ad-
vance the Faith of Christ.

134 Cf. 1 Timothy 3: 2-3, as cited by St. Thomas in Ila-Ilae, 64, 4, Sed contra.

135 As Vitoria’s argument will continue, “striker” will be synonymous with a violent
person of, in the present context, a killer.

136 CL. 1 Corinthians 7: 12.

1371 Corinthians 7: 10. For Domingo Soto making the same point about the differ-
ence between divine and apostolic commands, cf. De justitia et iure, V, q. 1, art. 4
(pp- 391b-392a).

138 “An irregularity may be defined as a perpetual impediment established by ecclesi-
astical authority forbidding primarily the reception of orders and secondarily the
exercise of orders already received (c. 968).” T.L. Bouscaren, S.J. and A.C. Ellis,
S.J., Canon Law: A Text and Commentary (Milwaukee: Bruce Publishing, 1951),
p- 428. CE. L. Godefroy, “Irregularités,” Dictionnaire de théologie catholique, V11,

- 2tm part. (1927), cols. 2537-66.

1% Note that what is being dispensed from here is the “irregularity” resulting from a
second marriage, not the second marriage itself, and certainly not bigamy in the
sense of a second marriage entered upon while a first is still in effect. On this
dispensation, cf. St. Thomas Aquinas, IV Senz. d. 27, q. 3,a. 3 and Quodl. 1V, q.
8, a. 2; and Vitoria, On the Power of the Pope and a Council, n. 1, Urd4noz, 435
and 441. Also cf,, E. Valton, “Bigamie, Irregularité,” Dictionnaire de théologie
catholique, 11, 1 part. (1932), 883-8; and L. Godefroy, “Irregularités,” ibid., V1I,
2t part. (1927), esp. cols. 2545-6. -

140 T have ;ubstituted this reference to Titus for that to I Timothy, 3: 2, given by
Beltrdn de Heredia (111, 289) because in the latter place Paul’s concern is with the
qualification of bishops, whereas in Titus there is explicit mention of priests. On
this, cf. “... les termes episcopos et presbyteros ne sont pas encore bien distincts
dans I'Eglise apostolique. La terminologie ne sera précisée que plus tard.” Dom
Bernard Botte, O.S.B., Le nouveau testament, traduction nouvelle d aprés le texte
grec (Turnhout: Brepols S.A., 1944), 496, b.

"1 Spanish: “un deanazgo.”

142 Vitoria will repeat this principle in the course of an argument for the right of
Spaniards to travel unhindered among the Indians of the New World; cf. “Again,
wwelfth, if it were not lawful for the Spaniards to travel among them, this would
be so either by natural, divine, or human law. Bur it is certainly lawful by natural
and divine law. And if there were a manmade law, which without reason would

keep someone from a natural or divine right, this would be inhumane and unrea-
sonable and, consequently, it would lack the force of law.” O she Indians, 111, n.
2, Urdénoz, pp. 707-8. Cf. also: “Because in order that a law oblige, it must be
fair, that is just and reasonable; otherwise it would not oblige.” (Quia ad hoc
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. . : ionabilis; alias non
quod lex obliget, oportet quod sit aequa, id est justa et ratio >

obligaret.), In Ila-Ilae, q. 125, a. 4Ci n. 9, Comentarios ..., ¥» P- 365.
“3 might call him a “free rider.” ‘oot
‘“ g)r?:l)l,i:rzﬁ “gtllch adispensation would involve ini}“)’ to o(h?rs;}:hc'r c{::r: 1:1;2::1’6

lawful. The antecedent is clear, because one co?dinon of law is ; 1 atcl:usc szmconc

(aequalss). But it would not be equitable if without a reasom;l € b ic, which
. would be exempted from a law while others woulc% be bLIl: cncTheyre&r)re, s

would happen in cases of imprudent and arbitrary d'lspensatlgn; dénoz, p. 455.

is not lawful.” On the Power of the Pope and a Council, n. §,,c . Ur ” fo; Srpen
™ This sentence seems awkwardly attempting to relate Vitorias conciv i are

sations and irregularity with St. Thomas concern for the reasons Wiy

forbidden by law to kill felons. e tha he s calking about married clergy:

% This is ambiguous. In context it would s ! married.
such s in Paul’s time. But perhaps he is speaking of non-clerics who are

. n

" Vitoria has in mind the authors of “Summae” or compen,dla Of. Ca;l:er;lzz Szd
Summists, ¢f. L. Hodl, “Summa, Summenliteratur,” L""}ZZ; fz;ls 1164-7; for
Kirche, Band IX (Freiburg im Breisgau: Verlag Her.de}’, {,9. bi d’ Bar.xd V (1960),
emphasis on canon law, see A.M. Stickler, “Kanoms.tlk, tht .io and philoso-
1289-1302, esp. 1291-6. For Summaz, with emphasis oF B2c e lopedia (New
phy, cf. William Turner, “Summae (Suf)'l(;”\;‘l‘;;)é 477” Catnolic ERCY ‘
York: The Encyclopedia Press, 1913), X1V, 359-%. L) ew Catho-

“On the “Ordi;yary glosses,” cf. J.M. Buckley, “Glossa Or:‘g)“: :l:e ;};Zslgs added to
lic Encyclopedia (New York/St. Louis, 1967), V1, 5 1.5-,1, Lexicon foir Theologie und

- medieval canon law, cf.: A.M. Stickler, “K"’mozlmk’ tétfossmics, Glossarists,”
Kirche, V (1960), esp. 1292-4; A. Boudinhon, “Glosses, o Droit nonique,”
The Catholic Encylopedia, 1913), VI, 588-9; P I.:Ol(llrggg)’col. 1840; and K-W.
Dictionnaire de théologie catholique, XIV, 2t partie lo ;dia V1, 516-17. On
Nérr, “Glosses, Canon Law,” The New Cu'atholtt E?;Zi {ur ’,’, ;

Scriptural glosses, see Francis E. Gigot, Glosses,l. E: clopedia, V1, 516. For
O'C. Sloane, “Glosses, Biblical,” The New Carholit L)'n Law,” ibid., 517-18;
glosses on civil law, cf. M.R.P. McGuire, “Glosses, Roma
also, Gaines Post, “Law, Ancient Roman I
Ideas (New York: Charles Scribner’s SOH.S» 1

*That is, he infringes upon God’s right (jus)-

" Note that in this article St. Thomas actually
three first conclusions indicated by Vitoria

o contained in Aquinas’ first argument.

Ct. Romans 1: 32. , . ) m

"Vincent of Zaragoza, martyred at Valencia in 30‘11\3 C‘f’“{:’; IIf:ess,
Canon J.B. O’Connell (Westminster, MD:The > télica, Tomo
22); Bernardino Llorca, S.J., Historia de le ’gksfa a:i Don’ald Arwatef,
uarta edicién (Madrid: BAC, 1964), 298-3005 €05 /0 ass g,

~ Dictionary of Saints (New York: Avenel BoQké, R

973), 11, 685. :

i the
gives three arguments which ;rcer the
here. The fourth argument

an Mﬂftyralogy’ Cd.
1962), p- 15 Jan-
1: Edad ansignés

bid., 586-8; C. -

deas of,” Dictionary of the History of

The Avenel

e v e WL
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1% This is a form of improvised dialogue which Vitoria has used on occasion in
Question 64 and generally throughout his lectures to give them a certain dra-
matic flair; on this, see V. Beltrdn de Heredia, Comentarios ..., 1, pp. xvii-xviii.

%4 Cf. The Roman Martyrology, p. 29 (Feb. 9th); Atwater, p. 52; cf. J.P. Kirsch,
“Apollonia, Saint,” The Catholic Encyclopedia, 1, 617.

135 Cf. note 153, above.

1% See above, the relection, On Homicide, note 62.

7 Note that here, and in the immediately following sentence, Vitoria is speaking in
the person of the one arguing against his own position.

" Cf.: S. Autore, “Chartreux,” Dictionnaire de théologie catholique, 11, 2™ partie
(1932), cols. 2274-2318; Raymund Webster, “Carthusian Order,” The Catholic
Encyclopedia, 111, 388-92; and: A Monk of the Grand Chartreuse, “Carthusians,”
The New Catholic Encylopedia, 111, 162-7.

' It should be remarked here that for Vitoria subjective rights possessed by indi-
viduals are derived from an objective order of law and morality — and not just
asserted without basis beyond simply wanting it so.

' For Vitoria more at length on the Carthusians, cf. On Temperance, nn, 8-15, ed.
Urd4noz, pp. 1059-69. Also, cf. Jn Ilz-Ilze, q. 125, a. 4, nn. 16-17, in Comentarios
s Y, pp. 370-1.

1! Spanish: “solim4n.”

2 This is of interest in view of Vitoria’s doctrine about the “barbarians” of the New
World living in societies which were equal to that of Spain; cf. “... they have cities,
which display order, and they have well defined marriages, magistrates, rulers,
laws, crafts, and commercial exchanges, all of which require the use of reason.
Likewise, they have a kind of religion. ... The result, therefore, from all that has
been said is that, without doubr, the barbarians were true lords, both publicly and
privately, just as much as the Christians.” On the Indians, 1, n. 23; Urddnoz, 664-
65.

163 For a difference between Vitoria here and Cajetan, who has implied that such laws
were wicked and should not have been obeyed, cf. Vitoria, In la-Ilze, q. 69, 2.4, n.9,
in Comentarios ..., IV, pp. 42-3 and Cajetan, In lla-Ilze, q. 69, a. 4, n. 5, in Sancti
Thomae Opera, Tomus IX (Romae: S.C. De Propaganda Fide, 1897), p. 115.

14 Spanish: “que le ahoguen.”

> On a man giving his food to his father o to a friend, cf, also Jn Ila-llae, q. 26, 2.
4, n. 3, in Comentarios ..., 11, p- 108.
16 I see at least two possible ways to render Vitorias Latin here,

. i (1) Ungrammatically,
ignoring the reflexive character of sui,

1€ retie it may be translated: “If they keep strictly
to the law itsel,” or (2) grammaically, taking the sus to refer to the subject (ulti-

mately, “some” laligu]) of servent, it may be translated as I have done. For better

understanding of what is involved in my choice, consider the distinction drawn
in Vitorias comment in Article 6, n. 1, below,

' On the obligation of a son toward his father rather than toward a stranger in this
situation, cf. In Ila-Ilae, q. 26, n. 4, in Comentarios ... 11, p. 110.

'* Here Domingo Soto makes a distinction which puts him at odds with Vitoria, cf:
... before the son grasps a plank he can leave it for his father, for this is not
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i i after he has possession of
positively to kill himself but to allow himself to die. But er" p ssion o

. . . . es.” (“.
it, it does‘not seem'lxcn to t.hrow hlms;lf m,:,'c; t:::’;;’c "ot poitioe s ccidere, sed
flius capias potest illam relinquere patri: 4 i st WESE
1 :nsidet, re vera non apparet iic
permittere se mori: postquam vero eidem insiaet, s (o 3992
in fluctus deiiecat.”) De justitia et jure, V, @. 1,2. 0 \p- . _
1 Spanish: “en un algibe, y danle a comer poronzas. o 4 47
m Fgr asimilar doctrignc, f. St. Thomas, Summa Theologiae, 11* 11, Q.
Also see Vitoria, In IF-IF, q. 69, a. 4. '
' For this, see St. Thomas, Summa Tbeologufe, I p
" See below: In IF-II*, 64, a. 7, n. 4; and ibid., q. 69
s IV, pp. 39-42. '
¥ This differs from Cajetan (In IF-II*; q. 69,
Tomus IX, pp. 113-4) who says that the sentence 0
sentence to prison before death. Comentarios s TV, p- 42
4 Ct 1 II"II”, 64, . 697 a. 4; n. 8, in Comen _ hiid .’ . » and . ly it to
7] amntempted her:tl to translate: “that a community be liberated” and apply

the enterprises of the Congquistadores. » .+ o< who voyaged
" Here therI; is an obvious alqaplication to Vitorias fellowfomu;;clisn;nd dang);rs "
to the New World. For a contemporary account of the dlfic;zndxer Dominicans, in-
such a voyage undertaken by Bartolomé de las Casas 27 la Torre, Desde Salamanca,
duding the author of the account, cf. R.P Fray Tomds ‘ifczaﬂg Mexico City, 1945.
Epatia, hasta Ciudad real, Chiapas. Diario de vigie, IS4 1055 "0 4 4 o6 ihe
7 Translating “contractationes” by “trade anc.l commefcsil in 1503 for the regula-
Casa de Contratacién (House of Trade) established at S;Iv ! CWO ad ‘
tion of trade and commerce between Spain and the Dev;bmamemis, cc. 1and 2
"™ On this, cf. Decrezalium Greg. IX, Lib. V, Ti.t - XiLl, be ents and denying Chris-
ed. Richter and Friedberg, 11, 804, prohibiting tours:tlilille d in them. Then see:
tian burial to those willing participants who m;z' IX, De Tornamentis, cap- ums -
Extravagantes tum viginti D. Joannis PaPMXXHf, - mn’lunimtion for those taking
Richter and Friedberg, 11, 1215, lifting the ban Of xS0~ © 0 1 prohibition of
part in tournaments and jousts. For Vitoria rc.&rrmg tomn-os .., 1L, p. 287. '
tournaments, cf. In Ila-Ilze, g. 40, 2. 1, . 21, in Comen killings (cedes) result frf)m
™ On this, cf, Vitorias reply to an argument thaf ey fall in the course of build-
such tm’u'naments: “I say that many builders d L thfryh cefore, this is not of itse}f
ing, and still no one says that building is forbidden. nlc [participants] do not die
[decisive for the liceity of mumameri;s]» and commoly 41d commonly follow
in such-exercises. When, however, e 1.
from one of these exercises, it would be prohlbltha

but otherwise not.” (‘Dtc.o
n dicit is
j ¢t tamen hoc non & a.l:qu- i
quod plures aedificatores moriuntut, ae;zﬁmnjo ::nd;z;lm e e ,Z ' t::
i mortes homin¥
. ibitum. Ergo hoc non est de s €4 777 il
quod sit pmhzbtmm 78 Tter eX d[iquo exercitio istorum gequ(ren r
i b s 40, n. 21, Comentarios -

+11*, q. 69, a. 4, ad 2. '
a. 4, nn. 3-8, in Comentarios

i ] Opera,
. 4, n. 2,in Sanctt Thoma-e
e f death here could involve a

11, p. 288-
illud esset probibitum; alias non.) In Ia-Tlae, q- 39 © ortis”, i€ “peril of immi-
180 promedn . is “periculum imminents M A
Actually, Vitorid's phrase 1s “P T o
nent death.” :

8 Cf. above, the relection, 07 HOMi‘idf’ note 61' S
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%2 Cf. In IF-1I*, q. 125, a. 4, n. 17, in Comentarios s V;, p. 371,

'3 I have not found a text which exactly matches Vitoria’s citation. But cf, St. Tho-
mas: Summa Theologiae 1:-11, q. 6, a. 3; q-71,a.5,ad 2; De Malo, q. 2, a. 1, ad
2;and In Sent. 11, d. 35, a. 3, ad 5.

'™ August. De civit. Dei, 1.1, c. 19 (P. L. 41, 32-33); of. La Cindad de Dios, edicién
por el Padre José Moran, O.S.A, in Obras de San Augustin, edicién bilingiie, XVI
(Madrid: Biblioteca de Autores Cristianos, 1964), 36-9. For the story of Lucretia,
of. Livy I, LVII-LIX, in Livy in Fourteen Volumes, Books 1 and II, with English
translation by B.O. Foster (Cambridge: Harvard University Press, 1976), pp. 198-
209. Later in the century in which Vitoria wrote, Shakespeare used the account of
Lucretia as the basis of his 1594 poem, The Rape of Lucrece. For Vitoria’s own
harsh judgment in the case of Lucretia, cf. In Ila-Ilze, q. 124, a. 4, n. 10, in
Comentarios ..., V, p- 344.

' CE. Sacramentalia E Thomae Waldensis theologiae et Carmelitani Sodalitii professoris
celeberrimi: sextum videlicet volumen doctrinalis antiquitatum fidei ecclesiae catholicae
contra Witclevistas et eorum asseclas Lutheranos aliosque haereticos (Parisiis: Imp.
Francisco Reginaldo, 1523): Tit. IX, Cap. LXXVI, fol. 163vb, where reference is
made to Samson being shorn of his hair and strength; and T. X111, C. XXVII, fol.
2711b, where the Apostle Paul is quoted to say that Samson acted by faith. These
are the only references to Samson which I have found in Netter.

1% This is the only mention of Abraham which Vitoria makes in this context. In

another place, he has briefly concluded that since God himself is the author and
owner of human life, in Abraham's case He did not act against natural law or
justice, nor did He dispense from any commandment [which would have bound
Him}; cf. In Ila-Ilze, qu. 104, a. 4; Comentarips ws V; 210-211; also cf, In Ia-Tlze,
qu. 94, .5 (V1, 427). For a recent discussion of St. Thomas” more derailed treat-
ment of Abraham and jts comparison with Kierkegaard on the same issue, cf,
Francisco Torralba Rosell, “Santo Tomds y Kierkegaard ante el dilema
abrahamico,” Pensamiento, L (1994), 75-94. k
'¥7 Spanish: “metiose debajo.”

138 Beltrdn de Heredia (Comentarios ...1II, p- 298) gives a reference here to De civit.

Dei, 1, ¢. 21 (P L. 41, 35). But I have not been able to verify this, even though in
that place, mentioning Samson but not Eleazar, Augustine is speaking of those
whose death God has ordered; cf. jbid. 1, . 21; ed. J. Moran, O.S.A., Obras ...,
XVI (1964), p. 41-2.
' The text here, (“Sicut Scaevolae licuit ire castra, quia non ex intentione,”) seems
o!)viously corrupt. The reference is 1o Gaius Mucius, whose story is related by
Livy (11, 12'¥3): InLivy’s account, Muciys volunteered to assassinate Lars Porsenna,
who was besieging Rome in 509B.C. Pcnetrating the camp of Porsenna, he killed
a secretary, w}}om he mistook for Porsenna, Taken captive and condemned to
death by burning unless he revealed details of hig plot against Porsenna, Mucius
put his right hand into the fire until it was burned off. Impressed by his courage,
Porsenna released him and afterwards the Romans gave him the name “Scaevola,”

Whic}f meant “.le.ﬁ handed.” In the text we have, Vitoria is evidently referring to
his mistaken killing of the secretary. Ce ,
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to 1560, wasat the

» 1520
" Suleiman I (“the Magnificent”), Sultan of Turkey from O b had caken

i into Hungary,
time pressing his invasion beyond the Balkans into gary,

Buda in 1526.

BLCE, Polities 1, 25 1253a19-39. - _ ition that the
¥ For Vitoria in another place so citing Aristotle in support of a po

L. " ith which Vitoria -
republic can force persons to marry against their W{Jll:i:x[:gzslt;‘.’f; ;"llth v
himself does not agree, cf. On Matrimony, n. 7;- ! u,cst in the New World]
% With this, cf. ANOTHER TITLE [for Sp amSh. conql themselves or simply
could be l;ecause of tyranny, either of the barbarian ru chl Think, for example,
because of tyrannical laws working injury to ifmocem ple (:E cérsons i;I order to eat
that they are sacrificing innocent men or klumg,blarzeg alx)liards can restrain the
their flesh. I say that even without papal authority the f;) ccause they can defend
prbarans from cvery such abomi}!:ableg:::;eini?l:’sacrilegious practice can-
i om unjust death. .... » 1 establish a new
ilrtiogflrlletrss;(s’f ll(;'eﬁrootedjout, they can change theu;:‘l iutl;fbigarians may agree
government, .... Furthermore, it is no obstacle that

: this score to be
on laws and sacrifices of this kind, and that they have :(::Ss}(; (r):uch in charge of
delivered by the Spaniards. For in these matters they are I children over to death.”

yoor hand themselves or theif direct]
themselves (s jurss) that they can lawful ly

of. “Ir is never

On the Indians, I, n. 15, Urtinon PP~”720‘7172 ll.szul)sZ ar, n. 35, Urdénoz, p- 840.

ind delberately o kil innocent people o ans for good ends, therefore
* Vitoria's point is that evil things cannot be the me

even less can they be necessary means. . o ofien

* This would be Vitorid’s answer to :he ql_lesn d,erS” that are clearly im
tury cases, of soldiers and others “obeying or
also, note 203, below. .

" Thinking of a similar situation,
although they deny that, ordered b oy
ever, that it can hand him over to the ;ax';l A , e g
both are exactly che same; anddt }}eredo}:im because the republic is not © Z‘:mnm’

i i e ; ; nc iussu
ublic could in such a case not defend v wblicam t
gefend a private citizen.” (“Sunt qui licet diffiteantur remp

; m. Porro
; ad occidend
j cidem tradere aeniut m
posse eum occidere, fatentur tamen posse ipsum Jicet. Posses nibilomints e

trum .
autem idem est utrumgue prorsus: a¥que adeo net - slo riom tenetur defendere priva
illo casu non defendere: quia republica cum 7514(1 P‘Z(‘) oo, : it

tum civem.” De iustitia et iure, Vs Q- 1> 3- Pil-l ophers, a brave man s}',o » First
% With this .cf «__. from the opinion of better phil (:;) lI:aPPincss after this hfne/- l;

o lic, even if there were 2 vio), TV, 1. 95

(Il?(:l‘:r:'hls l‘lgnf(:z:h;oZS: to)ff Ctbe Church, (De potestate Ecclesiae p

ction ,

Urddnoz, p. 302. : . e good of .
Note this, a part is for the whole; therefore, chgcannot be inju

: ingly, the part as su e
that of the whole. Accordingly, th y N
being deprived of some good which belongs to 1 the other side by an mﬁogymy
0 i I:f Domingo Soto: “But if you argue on for my hand of
. B - : W ', S AN

d o
5 nless I wouls
if someone were to threaten me with death unle o

raised in twentieth-cen-
moral. Cf.

ho
: os: “There are those who,

i Soto writes: € arc ’
Dommgzt the republic can kill him, say, h}?:;
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her is lawful. Nevertheless, the re-
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tongue to him to be cut off, I could trade a member to save my life, even though
that member would be necessary [for that saving] only from the malice of an-
other; therefore, in a similar way the republic could hand over its citizen. — the
consequence is denied: because 2 member [of the body] does not have a being
distinct from the being of the whole [body]. Nor is a member in any way ‘for
itself,” but for the whole; nor is it by itself capable of [bearing] a right or [receiv-
ing] an injury. A man, however, even though he is part of the republic, is never-
theless also a supposit [i.e. a person] existing for himself,’ and therefore he is by
himself capable of [receiving] an injury, which the republic may not inflict upon
him.” (“Quod si contra similirudine arguas: Si quis mibi mortem comminaretur nisi
manum aut linguam abscindendam illi offerem, possem membrum tradere ut vitam
servarem: licet medium illud non sit necessarium nisi ex malitia alterius: ergo simi-
liter posset republica civem suum tradere. Negatur consequentia: quoniam membrum
non habet esse distinctum ab esse totius: neque ullo modo est propter se, sed propter
tosum: neque per se est capax. iuris vel iniuriae. Homo autem quamvis sit pars republicae,
est nihilo minus et suppositum propter seipsum existens, atque adeo per se capax iniuriae,
quam republica non potest illi irrogare.”) De iustitia et iure, V, q. 1, a. 7 (p. 400a);
also a little before: “ .. [the republic] is not like God, absolutely the master of the
life of citizens, and thus only God has power over the life of an innocent person.”
(“... non est absolute domina vitae civium, sicur Deus: et ideo in innocentis viram
solus Deus potestatem habet.”) ibid. '

200 \While this is not Vitoria’s own answer, he does appear to give it a certain probabil-
ity. But, on the other hand, he is clear about the limits of such conscription of his
subjects by a king; cf. “Again, free men differ from slaves in this, as Aristotle
teaches in Politics, Bk. 1, cc. 3and 4 [I, c. 4, 1254a 11-13], that masters (domini)
use slaves for their own advantage and not for that of the slaves. But free men are
not [to be used] for others (prapter alios) but for themselves (propter se). Where-
fore, if princes abuse citizens, forcing them into military service and making them
contribute money toward a war which is not for the common good but for private
advantage, they make slaves of those citizens.” On the Law of War, n. 12; ed.
Urd4noz, p. 825. Also cf. his opinion on subjects knowingly taking part in an
unjust war: “If the injustice of the war is evident to a subject, he may not rightly
serve as a soldier, even at the command of his sovereign. This is clear. For it is not,
by any authority whatsoever, right to kill an innocent person. But in this case, the
enemies are innocent. Therefore, it is not right to kill them.” i6d., n. 22; Urd4noz,
p- 831. In case of a war of doubtful justice, Vitoria’s opinion s as follows: ... it is
certain that in a defensive war it is lawful for subjects in-a doubtful matter to
follow their sovereign in a war, indeed they are obliged to do so. But this is also
the case in an offensive war.

“This is proven. First, because the sovereign, as has been said, cannot always nor is
he obliged to give his subjects reasons for a war. And if the subjects cannot serve as
soldiers except after they are assured of the justice of 2 war, the republic would be
placed in grave danger and it would lie open to injury from encmies. Again, in
doubtful matters the safer position should be followed. But if in doubtful cases
subjects do not follow their sovereign to war, they expose themselves to the dan-

'
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ger of handing over the republic to its cncm.ics, which is som'ethlpi‘lﬁelfcl;si “t‘;::;
setiously wrong than to fight with doubt against [those] enemies. ’
ought rather to fight.” ibid., n. 31; Urddnoz, p. 83.6'7' both sides; on this, cf.
B This would be for the reason that a war cannot be just on bot SP ' osition: I
“Can a war be just on both sides? I answer [as follows]. ’I_’he First “;Ed 'ustic.c of
_ norance excluded; it is evident that this cannot bap?m. fior if thf(}t_ rlg%lt 1 ml) S e
each side is clear, it is not licit to fight against it, r_lelthcr ob ebn;lx)vei );10ranCC» ei-
sively. The Second Proposition: Assuming 2 plausible (Pm.: ’ n vs%hich there is
ther of fact or of law (facti aut juris), there can !)c on that si e 0the e of one
true justice a just war per se, but on the othc.r side a just war eslrelv oyahing, Again,
excused from sin by good faith. For invincible fgnorance excus { that the sovereign
atleast it can often happen on the part of subjects. For, gr%ﬁi has been said, his
who is waging an unjust war knows the war s mjustlce,hstl > biects on both sides
subjects can in good faith follow their sovereign. And tduIsJ::érJloz, p- 838.
may be fighting lawfully.” On the Law afVthr, n. 32, N st war, “The Second
™ Cf, Vitoria in the course of discussing what is allowed ina l)“ Thi; also is so evi-
Proposition: It is Lawful to recover all things l"f’ or their vacue: ed or undertaken.”
dent that it needs no proof. Indeed, itis for this d.\a't war 'i Z’ag 847,
On the Law of War, n. 16, ed. Urdédnoz, p. 826; ’bld", o Pc;ssc:SSions” (Hoc est
™ Cf.: “This is most known: it is lawful to recover on: ; OWIHII: 16, in Comentarios
notissimum; licet recuperare bona sua.), In Ila-Ila, 9. 39,3 5

- 11, p. 286. .

M Pori 3 with the Saracens. ' 1o danger from the
s 0°; iﬁj:‘:;e “‘g::e victory has been achfevea', and where tb”tr:b:f ::emy”;gi de{}And !
enemy, is it lawful to kill all those who have borne arms o o ads which

. the military co
seems clear that it is. For, as was said above, among

. city has been
the Lord gave in Deuteronomy 20, v. 10, one 18 that when an enemy &
faken by storm, allits inhabitants shouldb u first offer it peace, if it shall accept
Lwhen you come to ke a cty by 99 20 )1’: will be safe and will serve you for

and open its gates to you, all persons in d it begins war against you.
. : M o
you will K it. And when the Lord your God shall have delivered it into ¥
ou will atrack it.
hand, you will strike with the edge of the swo 45107 PP- 2247-8. 1:1:3
fear danger
of: “Take a case where the Spaniards have Woné'lll?lfytl::nl;?ga:l stip
the enemy is in flight. Is it lawful to pursue an Iy la whul to
my for victory. 1 answ b o recover possessi ons
kill them. The reason is that the king has authority not only
em. . ¢
but to punish the enemy, even after they [i o had torched the city a;?u;l:(:
. . e if it we
just confiscate their possessions- And this is clear, becaus o 1
ion sho € :
that it would not be lawful to kill all the enemy; but moderation
at it wo . AR
Just as the king could not punish all the citizen in the same %

tribute. But if, however, it declines to make peace an :
+d all in it of masculine gender, but
45, Urd
i » On the Law of War, 1.
not women and children n o b
r that it is entire
their death is not necessary now .

the Spaniards] have taken the c1ty-

For example, the king could 151l some citizens wh he

i ;- cely recur. Second,
kill them, wars could not be avoided, but would immediately
“rebelled against him, but he could pgnish’ son% 1 2

¢ killed. The words of this passage are: ..

~ ik
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wholesale fashion kill all the enemy. But it should be taken into account whether
this was the first war these had unjustly waged against us, or again whether they
were moved to do so without cause or with cause. Third, I say that it is not lawful
to kill enemies when victory has been attained in a case where they were lawfully
fighting if there is now threat of danger from them. Take a case where the king of
Spain justly besieges the city of Bayonne; the inhabitants justly defend them-
selves, for if they would not defend themselves they would be traitors. I say that if
the king of Spain takes the city and there is no threat of danger to him from them,
he cannot kill them. The reason is because they

are innocent. I say unless danger
threatens in war,

because if they are actually at war, it is lawful to repel force with

force and granted that the enemies are innocent, it is lawful to kill them as in the
case stipulated.” In Ilz-Ilze, q. 40, a. 1, n. 10, in Comenzarios -, 1L, pp. 283-4.

2% In 1535 the imperial forces of Charles V had culminated an Afri
with the capture of Tunis.

%97 Spanish: “que un alem4n.”

2% With this, cf.: “Is it lawfid to kill innocent persons from whom, however, there will be
in future a threat of danger? For example, Saracen children are innocent. But one
ought rightly fear that when they become adults they will fight and wage danger-
ous war against Christians. Moreover, even among enemies adult civilians (togat/
puberes) who are not soldiers are presumed to be innocent; but these may later

take up arms and bring danger. Is it lawful to kill such as the

se?
“It seems that it is, for the [same] reason that it is indirectly (per accidens) lawful to
kill other innocent persons. A

gain, in Deuteroriomy 20: 13, the children of Israel
are ordered, when they have captured some city, to slay all adult males; but we
cannot presume that they all are guilty.
“In answer to this: -although it could perhaps be argued that in such a case they
could be killed, nevertheless, I believe this js in no way lawful. For evil things
should not be done in order to avoid greater evils. Also, ir is intolerable that
someone be killed for a future sin, Moreover, there are other remedies for warding
off future [evils] from such persons, for example, captivity, exile, etc., ... Whence
it follows that whether victory has been achieved or whether a war is actually in
progess, if the innocence of someone js evident, and the soldiers can let him go,

they are obliged to do so.” On the Lz of War, n. 38, Urd4noz, 843. Also cf. In Ila-
llae, q. 40, a. 1, n. 14, in Comentarips - 11, p. 285.

? See: On the Law of War, n. 37, Urdénoz, 842, as cited in note 105 above; cf. In Ila-
Ilae, q. 40,a. 1, n. 11, in Comentar;

q- 49 0s ..., I1, p. 284. Also see, Domingo Soto, De
sustitia et iure, V, q. 1,a. 2 (p. 387b).

20 On this, cf. “Granted that it is not lawﬁd 1o kill children and other innocent persons,

is it lawful at least to reduce them 1o bondage and slavery? For answer to this, let a

single proposition suﬂicc:A;iti;lauﬁdmdﬂ oil the s it i th .
lawful 10 lead them into bonda poil the snnocent, it is in the same way

ge. For liberty and bondage are counted among the
goods of fortune. I:lcncc. when a war is of such kind that it is lawful to despoil all
enemies without distinction, and to seize 4] their goods, it is also lawful to reduce
all enemies, whether guilty or innocen;

» to bondage. And si inst
pagans is of this kind, inasmuch as it js pe ge since a war agai

can campaign

rpetual and they can never make satis-
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infli iti fore certainly
faction for the wrongs and damages they have inflicted, it : dtl;lcar:;; e
lawful to reduce Saracen children and women to bondafc a::n e Y s that
by the Law of Nations (jure gentium) it seems accepte

1stians nlay not bcc()]llc la \' = Wi 1 not law‘ul ina
y i 1 lndced

isti S S b l’lght Of ar,. thlS 1S

lCng :hl iStia"s- But if it 1s necessar y fOl’ endlng tlle war to “lakc Captlbes Of

. lavery, but for
even the innocent, such as children and women, not m(:[ee; lf:rosnd \:r{mt is de-
ransom, it is lawful. This, however, should not be exten (eicc of): those fighting a

- manded by the needs of the war and what the usual i’:af)z pp. 846-7-
just war has observed.” On the Law of War, n. 42, Ur » ;] " ’z anocent of goods and
- ™ With this, compare: “Certainly it is lau.iﬁll to despoi le, arms, ships, and [war]
possessions which the enemy would use aganst us, for example,
machines. .
“This is clear; for otherwise we could not attal e
war. Indeed, it also is lawful to take the money o '}nnoh is necessary in order to
burn and destroy their grain, and kill their horses, 1f suc

, that if a war is
weaken the forces of the enemy. From this a corollary follows, tha

i without
- s lawful to despoil all

i with the Saracens], it is lawful PO esOUICES
perpetual [as, for instance, wi ocent. For from their r

distinction among the enemy, both guilt}' and ino d. contrariwise, the enem s
(opibus) the enemy is sustaining an unjust wan '::d’
forces will be weakened if their CitlZCI'lS. are dt:;po ilir; fa
- “fawar can be satisfactorily waged wit ho,'; ! h{za ¢
cent people, it does not seem lawful to despoil # 1 0.[e
“Sylvester holds this, at the word Be l'lum, I’_ a- can be compens
is based upon an injury. Therefore, if that injury f war against innocent peo
other way, it is not lawful to exercise the rlght o w eason to despoil the inno-
Indecd SylVCStCI' adds that even if there were a ]USlt r d to restore to them what-
cent O;ICC the war was over, the victor would be oblige
_ . o if it has been done by
f};’z ;vzsolif;t think this is necessary. ?01" das liﬁ?ggt;letl z‘;‘v’tlﬁ;te waging a just war.
i i ield in favor of and to iect to restitution.
Vhente e fully aken, 1 hink chey ar no ubject 10 s
What S)"lvester ghowevc:r, has said is righteous (P’”r.n) anis li)n no way anowable;
spoil travelers :;nd foreigners who are in enemybt'e mt;rg’cred among the enemy.
unless their guilt is evident. For they are n804t4t?5 - V |
On the Law of War, nn. 39-40, deénoz, nt; 1 e. Su
mp ally, icis (his reply to) the third argument; 1.
ad3. - 1 judicare cont
% For this, cf, Utrum judici liceat ju 2 it is lawful
quae in contrarium proponuntur. ( Whether it 15 roposed contrary to this.”
. he knows to be true, because of what is Pro d the current Amer-
'i\ggamst v::atlo i'ae I(;:NII" 67, 2. The parallel berween this an
umma tneologi i

" .
. : . jon” seems obvious.
can issue of “jury nullificatio

: to this opinion in .
24 Note that Vitoria does allude P ought that in

) it with the though
on the Indians, whett h;:;i?;:f by norms outside yhls own fcf

o the victory which is the goal of
cent people as well as to

rmuworkers o1 other inno-

duni, p. 89b), forawar
d. Lugdun Pated for in some
ple.

m?ntz theologiae 1111, 64, 6,
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forming one’:s own. ’
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in a lawcourt (in Joro contentioso) a judge is bound to pass judgment according to
what has been alleged and proven, so in the court of conscience each one is obliged
to pass judgment not on the basis of hijs own feeling, but on account either ofa
demonstrable reason or of the authority of wise men. Any other way, his judg-
ment is rash and he exposes himself to the danger of sinning, and by this he
already sins.” On the Indians 1, Urdénoz, 645-6. '

5 On Thomistic doctrine here, cf. “This involves what becomes known in later
Scholastic ethics as the principle of double effect: where a moral action results in
tWo consequences, one evil and the other good, the action may be done morally, if
the good is in some reasonable proportion to the evil, if the good cannot be at-

tained without the evil, if the two consequences are concomitant, and if the good

is directly intended and the evil only permitted.” Vernon J. Bourke, Ethics: A
Textbook in Moral Philosophy (New York: Macmillan, 1966), p. 353.

216 These would be nominalist followers of the “the modern way” (via moderna). For
Vitoria identifying Gabriel Biel (14102-95), Jacob Almain (ca. 1480-1515), and
Pierre d’Ailly ( 1350-1420) as “moderns,” cf. In la-Ilze, q. 26, a. 2, n. 5, in
Comentarios ... 11 (1932), P- 90. For the “moderns” as sources of Vitoria’s doc-
trine, cf. V. Beltrin de Heredia, Comentarios ... I, Introduccién, xxvi-ooi. On
“the modern way,” cf. E. Gilson, History of Christian Philosophy in the Middle Ages
(New York: Random House, 1955), pp. 487-545.

27 Spanish: “amortecello.” :

13 Spanish: “sino un arcabuz.”

2 With this, compare the two powers of the kin
the commentary at Article One, number 6.

0 That is, do nothing to defend himself and in so doing incur no guilt.

%! For both Grecks and Romans the virtue of filial devotion.

2 Thar is, the opposite of the opinion that one is obliged to defend himself by

killing his attacker; cf, Summam Theologize, 11*-11=, Q. 67, a. 7, nn. 1-2; in

Sancti Thomae Aquinatis, Opera omnia, cum commentariss Thomae de Vio Caietani

Ordinis Pracdicatorum, SR E Cardinalis, IX (Romae: S.C. de Propaganda Fide,
1897), pp. 74-5.

23 Note that the same example is used in the relection, On Homicide, n. 24.

4 This unusual word is the Latin equivalent of the Spanish “mayorazgo,” which
Vitoria uses in other contexts; cf. e.g. I [a-Iize, 9. 64, a. 6, nn. 9 and 14, in
Comentarios ... 111, pp. 180 and 185,

3 At this point, Domingo Soto will add an article: “Whether it s lawful to expose

one’s life for the defense of 2 friend or of some vireue?” (Utrum liceat vitam, pro

¢ ami nque virtutis, exponere?) and will remark: “We have
thought it fitting to add this sixth article to the one immediately preceding, al-

though St. Thomas passed it by in silence.” (“Articuly proxime praecedenti operae
presium duximus hunc sectum adbibere: [jce; D. Thom. silentio hic eum practerierit.”)
De iustitia et ure, V, q. 1,2. 6 (p. 396a). ,

26 With this compare and contrast Do

27 Ct. Quaestiones in epist. Paul;, Epise.

8 Cf. Romans 12: 19,

g which were distinguished above in

mingo Soto, as cited in note 168, above.
ad Ronm, q.294 (P L. 175, 504).
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. a_JTae 6.
® On this, cf. Summa theologiae 11*-11*, qu. 2 . ia, In IF-IF*,
”"FOI; th;Z, ;e Summa Theologiae, 11*11*, q. 26, 2a. 4 and 5; and Vitoria, In

. ; 105-111.
.26, 2a. 4 and 5, in Comentarios ..., 11, pp- nyms; cf. Art.
al I(\llote Vitoria's own inconsistency here in using fiur and latro as synonym

I, n. 5, above.

2 In Summam ..., la-1lae, q. 64, a. 7, n. 3 (IX, 75).

% Cf. note 61, above.

 Ibid, e .

“The “person robbed” or the “person robbing”? This is un;: 13: :soar:;an ora great

®1tis not clear to me whether Vitoria would here rcgar;li ac :ters s the cost of the
possession. Probably, this would depend upon such ma d its necessity for the
doak, the rank of the person from whom it is taken, an

sustenance Ofl-t ) l-[:
1 [he main PO nt hCle l(: .t (] it ﬂdtm’ltd undcr IﬂﬂO‘
i i f h fOllOWiﬂg pl’OpOSlthl’lS co h
1 l ’ . AS a rulc

cent XI, in a Decree of the Holy Office, dated‘ Mal’;hoii”ﬁ—ﬁ'“Not onlyis
(regulariter), 1 can kill a thief in order to keep one piece oh.gCh ‘e accually possess
it lawful to defend with a lethal defense th.ose thmgS. v; l d which we hope we
but also those things to which we have an inchoate right an

will possess.” cf. Denzinger, nn. 2131»—2, p. 461.
™ Spanish: “como si fuese un caballero.” X
B Possibly this refers to In IF-I*, 64, a. 6, n. 4, above. XL It i sight fora man
*“With this cf, the proposition condemned under Innocen 'fs,u e einy cannot
of honor to kill an atracker who tries to calumniate .hu‘r;‘, 1 e eives him 8 ap
 otherwise be avoided; and the same must also be said if so

» est viro
) . that, flees. (F as .
ot strikes him with a stick and afterwards, ha‘tmg ‘(:1;;:? st :;liter haec ignominia
A . . . . umnlam } 4 > .
honorato occidere invasorem, qui nititur cal Lapam vel fuste percutias et

vitari nequit: idem quoque dicendum', si qus Imgt:li?;gcr, p- 461, n. 2130.

post impactam alapam vel ictum ﬁumﬁfg’“")’ ¢ £ blow received in a fist fight
*' For the same social distinction at work in the case o 11, p. 296. Also cf. “.. he

(rixa), cf. In Ila-Ilze, q.41,a. 1,n. 3, Commtfmo;-m’ t_’hCI'C is need for defense.

who is attacked has the right to defend himself insofar ?:11 with respect to Span-

With respect to which it should be noted, and espec yis not just a matter of

iards, that, as we said in the previous article, an injury

: ishonors
eone serlollsl}'_d‘S .
bodily injury, but also a matter of honor, as when som cither bodily or with

another. Hence one who is attacked in either f)f thlcfs Ezvt;y;;om bodily injury.and
fegard to his honor, has the right to dcfefld himse hich the Spaniards cspeaally.
from dishonor, i.c., the right to defend his hon;;;;/'i e quantum opis &5t d sui
do.” (... qui invaditur, habet facultatem d_‘f‘” Hispanis, quia ut dicehamus in
defensionem. Pro quo est notandum, et maxime pro ”IZ rali, sed ex honore, sicwt
articulo p ra;cedenti, lacsio nom solurn ést &% not‘um”m”; Zwaa'itur aliquo istorum
quando aliquis multum dehonorat alium. Unde qultaﬂm ad defendendum s¢ 4
modorum, vel corporaliter, vel in /70'"{”’ habet ﬁm‘dm dum honorem suum, guem
nocumm;o corporali et dehonestatione, id est(ld dZ‘f;; e

masime Hipani denduns) bido 2,02, 297

* Cf. note 61, above. T
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243 On the question of fleeing rather than defending oneself, cf. “...can someone who
is attacked by a thief or an enemy strike his attacker back when by flecing he
could escape? .

“The Archbishop [i.e. St. Antoninus] answers that indeed he could not. For such
would not be to protect oneself within the bounds of blameless defense. For ev-
eryone is obliged to defend himself, insofar as he can, with a minimum of damage
to his attacker. If, therefore, by resisting, it is necessary to kill or seriously wound
his attacker, but he can save himself by flight, it appears that he is obliged to do
the latter. But Panormirtanus [i.e. Nicold de’ Tudeschi, O.S.B. (1386-1445), Arch-
bishop of Palermo] in the chapter, Olim. De restitutione spoliatorum (cf. Decretalia
Greg. IX, Lib. II, tit. 13, c. 12; ed. Richter and Friedberg, II, 285-6; Panormitanus:
Commentaria Primae Partis in Secundum Decretalium, 11, 13, 12 [ed. Venice, 1605,
n. 17, £. 184 rb-va]) has distinguished: for if the one attacked would suffer great
dishonor by fleeing, he is not obliged to flee, but he can repulse the injury by
striking back. However, if the flight would not cause a loss of reputation or honor,
as in the case of a monk or a peasant attacked by a noble and powerful man, he is
obliged rather to flee.

“But Bartolus [de Sassoferato (1312-1357), professor of law at Pisa, and a de-
fender of the Emperor’s prerogatives], commenting on the Digest, the first law, De
poenis (cf. Dig. XLVIIL, tit. 19, 1, ed. Mommsen and Krueger, I, 864; Bartolus: Iz
Secundum Digesti Novi Partem, ed. Augustae Taurinorum, 1589, ff. 237-238),
and the law Furem, De sicariis (Dig. XLVIII, 8, 9; ibid., 1, 853; Bartolus: f. 213
va), holds without any distinction that it is lawful for such a one to defend him-
self and that he is not obliged to flee, because flight is a wrong (injuria), in the law
of the Digest, Item apud Labeonem, De injuriis (Dig. XLVII, 10, 15; ibid., 1, 832).
But if it is lawful for the defense of possessions to resist by arms, as in the aforesaid
chapter, Olim, and in the chapter Dilecto, De sententia excommunicationis, book 6
[VIL, 5, 11, 6], much more is it so in order to prevent bodily injury, which is
greater than the loss of things; cf. the Digest, the law, In servorum, De poenis (XLVIII,
19, 10; 1, 866).

“And this opinion [i.e. of Bartolus] can be held probably and safely enough, espe-
cially inasmuch as civil laws (jura) grant this, as e.g. in the mentioned law, Furem.
But with the authority of the law no one sins, for laws give a right in the forum of
conscience. Whence, even though by natural right (jure) it would not be licit to
kill in defense of possessions, it seems that by civil law (jure) it can be made licit.
And this would seem to be so, as long as scandal is avoided, not only for alayman
but also for a cleric and a religious man.” On the Law of War, 4; ed. Urddnoz, 819-
20. :

244 Here I conjecture the text should read: “ad intercipiendum” instead of Beltrdn de
Heredia's reading (111, 307) of “ad interficiendum.”

245 Spanish: “matalle antes que me mate.” ,

%6 Here, Beltrdn de Heredia has reproduced a marginal gloss, which translates as
follows: “This is confirmed. For it is lawful for the emperor for the defense of the
republic to get a start on a war, if he knows that another hostile king is conspiring
against his kingdom. Therefore, in the same way, it is lawful for me to get a start
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on my enemy.” (Confirmatur. Quia imperatori licet pmeuen‘ir.e bellum propter
defensionem reipublicae, si sciat quod alius rex contrarius faciat comitia advmu: regnum
suum. Ergo eodem modo licet mihi praevenire inimicum mmm_.) .If this gloss does
represent the thought of Vitoria, it has huge significance fo.r his just war t]EICOfy as
well as for its application here. In effect, it would, at lez.lst in some cases, )usug a
preemptive attack. I know of only one other place in Vitoria’s work where.m; a
possibility is mentioned; cf. “...in moral matters a most cogent argument is ror;x1
authority and the example of holy and good men. But t'hcrc have been many suc
men who have protected their homeland and possession not ?nly by defensive
war, but who have also by offensive war prosecuted wrongs received from or even
intended by their enemies.” On the Law of War, n. l,- Urddnoz, p. ?18. ]
¥ CE. Summa theologiae 1*-11*, 96, 4, as cited by Vitoria in On the Indians1,n. 9, ;4.
Urdénoz, p. 657; also cf. On Givil Power, n. 15, Urd4noz, p. 181 and nn. 17- /,)
pp. 185-95. On the exception from this of unjust lavys, see Qn the I’awejr.o{r ];‘ :
Pope and a Council, n. 18, pp. 478-480. For the other s'1dc of .[l’llS, .cf. Vitofna. uf
with the authority of the law no one sins, for laws give a right in the forum o
conscience.” On the Law of War, n. 4; ed. Urdénoz, p. 820.
 For the same teaching with distinctions drawn between p
emies as well as between enemies who are weaker and thoseI\I)vhoPar7e88t9ronger,
Inlla-Ilze, q. 25, a. 9, esp. nn. 4 and 6, in Comentarios ..., 11, pp. /6-7-
*That is, Surr(llma tbeologiaf Ila-Ilae, 64, 7, ad 3. CE. ibid., Suppl., g (3:1% a. 41, a]d7 g
* Cf. Decretum, pars I, d. 50, c. 6, De bis clericis; ed. Richter and Fne' erg; u’, ed-
' CE. Clementi Papae V. Constitutiones, Lib. V, Tit. IV, Cap. un., S’Iﬁ‘"”’ s ed.
Richter and Friedberg, I1, 1184.

. . inatis, Opera om-
IO - om I-11, 64, 8; in Sancti Thomae Aquinatis,
" Summa Theologiam I Caietani Ordinis Praedicatorum, S.RE.

ublic and private en-

f.

nia, cum commentariis Thomae de Vio
Cardinalis, IX (Romae, 1897), pp. 76-8.
™ For this, cf. St. Thomas, Summa Theologiae, IIT
40,q.1,a. 3, in Scriptum super libros Sententiarum
FParisiensis, editio nova, cura R. I Mandonnet,
Lethielleux, 1929), pp. 1015-19; and De Malo, g 2, 2- PM. Pession (Taurini:
disputatae, Tomus 11, cura et studio RR. PR P Bazu"et h . o while the
Mariett, 1953), p- 470. Basically, the Thomist.xc docmne'nc}iom the’vicwpohlt
external act which is intended speciﬁes the choice of the'w1 , T dentally a5
of that choice the external act adds no goodncs.s or mahc.c .cx:Pcated’ o nded,
the act of the will may become better or worse insofar as 1t 1S f€p
or intensified when carried over to the external act. For !
Thomistic understanding of the relation between theGI(;ltC
: act, see Vernon J. Bourke, Eshics, esp- PP- 142-7, 158 60. i
- PCLibid, n. 4 (p. 77). Literally, Vitorias sentence here rcahiéh o
would not deny that if someone intends some act fr?r}ilo‘;/ﬁddc.”
may follow or is apt to follow that he is not-guilty 0
?5 Ibid,; n, 1, p- 76. ~
% Cf. this article, n. 2, above.

¢, q. 20, esp. 2. 4; In Sent. 11, d.'
Magistri Petri Lombardi Episcops

2,ad 8, in Quaestiones

al and the external
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7 Cf. Decreti prima pars, dist. L, c. 48, Quantum dicit (ed. Richter and Friedberg I,
col. 197); and ibid., c. 49, Hii, qui arborem. ‘

%8 Spanish: “que va en posta.”

% Cf. In IF-1I*, 64, 7, in S. Thomae Aquinatis; Opera omnia ..., X, p. 76, n. 1.

0 Cf. ibid., n. 3 (p. 77).

2\ Cf. Summa summarum ..., Homicidium (ed. 1528: 1, fol. 290v).

2 Decretalium Greg. IX, Lib. V, Tit. XII, c. 10; ed. Richter and Friedberg, I1, 797.
3 Jbid., c. 11.

24 Ibid., c. 19 (11, 801).

5 Jbid., c. 20 (802).

6 Cf. “Odia restringi, et favores convenit ampliari.” Liber sexti Decretalium, D.
Bonafacii papae VIII, V, cap. ult.: De regulis juris, reg. 15, in Corpus iuris canonici,
ed. Richter and Friedberg, II, col. 1122. And from a text widely used in the middle
decades of this century: “A fundamental rule of jurisprudence is to put as broad as
possible an interpretation on the words of a favorable law and to interpret unfa-
vorable laws strictly.” J. Heribert Jone, O.EM. Cap., Moral Theology, Englished
and adapted to the Code and Customs of the United State of America by Rev.
Urban Adelman, O.EM. Cap (Westminster, MD: Newman Press, 1953), n. 55,
p- 23. Also cf. Canons 19 and 2219, in Codex Juris canonici, Pii X Pontificis
Maximi jussu digestus, Benedicti Papae XV auctoritate promulgatus (Romae: Typis
Polyglottis Vaticanis, 1918), pp. 5 and 599; and Canon 18, in Code of Canon

Law, Latin-English edition (Washington, DC: Canon Law Society of American,
1983), p. 7.
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Question LXTV.
Of Murder |
(In Eight Articles.)

In due sequence we must consider the vices opposed to commutative justice.
We must consider (I) those sins that are committed in relation to involuntary
commutations: (2) those that are committed with regard to voluntary com-
mutations. Sins are committed in relation to involuntary commutations by
doing an injury to one’s neighbour against his will: and this can be done in
two ways, namely by deed or by word. By deed when one’s neighbour is in-
jured either in his own person, or in a person connected with him, or in his
possessions. :

We must therefore consider these points in due order, and in the first place
we shall consider murder whereby a man inflicts the greatest injury on his
neighbour. Under this head there are eight points of inquiry: (I) Whether it is
a sin to kill dumb animals or even plants? (2) Whether it is lawful to kill 2
sinner? (3) Whether this is lawful to a private individual, or to a public person
only? (4) Whether this is lawful to a cleric? (5) Whether it is lawful to kill
oneself? (6) Whether it is lawful to kill a just man? (7) Whether it is lawful to
kill a man in self-defence? (8) Whether accidental homicide is a mortal sin?

First Article
Whether It Is Unlawful to Kill Any Living Thing?

We proceed thus to the First Article: —

Objection. It would seem unlawful to kill any living thing. For the Apostle
says (Rom. xiii. 2): They that resist the ordinance of God purchase to themselves
damnation.* Now Divine providence has ordained that all living things should
be preserved, according to Ps. cxlvi. 8, 9, Who mabeth grass to grow on the
mountains ..., Who giveth to beasts their food. Therefore it seems unlawful to
take the life of any living thing,

Obj. 2. Further, Murder is a sin because it deprives a man of life. Now life is
common to all animals and plants. Hence for th
a sin to slay dumb animals and plants,

0bj. 3. I:‘urther, In the.DMm? law a special punishment is not appointed
save for a sin. Now a special punishment had to be inflicted, according to the

€ same reason it is apparently

*Vulg.,— He that resisted the power,

ver, resisteth the ordinance of God: and they that resist,
purchase to themselves damnation. :

. not unlawful if man use plants for
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’ ii. I).
Divine law, on one who killed another man’s ox or sheep (Exod. xxii. I)

Therefore the slaying of dumb animals sasime When we hear it said,
On the contrary, Augustine says (De Cir. l.)” i 20) they have no sense,
“Thou shals not bill,” we do not take it as referring to irees, fo " h Zs Hence it fol-
nor to irrational animals, because they have no fellows./vt.p wit m.an
lows that the words, “Thou shals not killrefer to the illng Ofoie for which it is.
Ianswer that, There is no sin in using a‘thmg for the [;ulf[she perfct, cven as
Now the order of things is such that the 1mpcrfect_ are ;)fectio n to perfection.
in the process of generation nature proceeds from 1511[)6 o ta living thing,
Hence it is that just as in the generation Of_a mar}k e: lants, which merely
then an animal, and lastly a man, so too things, like the plants,

i i for man. Wherefore itis
o ot f for i anizl;zznjsafiem;s and animals for the

good of man, as the Philosopher states (Polit. . 3)- i he face chat animal
Now the most necessary use would seem t consllls_ e be done unles
use plants, and men use animals, for food, and this

: lants for
these be deprived of life: wherefore it is lawful both toftake :lf; nffg; lzh e in
the use of animals, and from animals for the use of me .rittcn (Gen. i. 29,
keeping with the commandment of God Himself: for it s W

d to
; Il trees ... to be your meat, an
e et agin b‘f;’b 1x ;’)’d I‘:"lverything that moveth and liveth

all beasts of the earth: and again (b
shall be meat to you.

Reply Obj. 1. According to ,
plants is preserved not for ther'nsc ved' u
(De Civ. Dei i. 20), by a most Just 07 m‘ ,

their death are subject to our %5 o
rerly O % Dumb animi» a'nd Ptlla::;saraercmwed, as it were by ﬁfth:,'
. . e

:herit;ycio :’et thcr:lsil:;sn:l[slen;o;;n of which is that they are naturaly
y a kind of natur: : s
slaved and accommodated t© the uses of ©

Reply Obj. 3. He that kills anc.)th;rss o:(c;P
through injuring another man 1% 10 f?the
of the sin of murder but of the sin of ¢

' ) S . ' . d
the Divine ordinance the life of amm.als sa:s
) but for man. Hence, as Augu-stu}e yd
y of the Creator, both their life an.

bid of the life of reason

sins, not through killing the 0x, but

is i specias
ore this is not a
erty. Wheref 1

icle
: Second Artice Ginners?
" Whether ItIs Lawf“l vo Kill «

e 1 . s Fo OQur
d Article. — have sinned. For '
We proceed thus to f’;‘i j Zc:e':n unlawful to kill men V:tt‘;lg of the cockle which
Objection 1. It WO (Matth. xiii.) forbade the up}‘:’ ever is forbidden by God
Lord in the Pa(;ablen according to 2 gloss. Now wha
icked me . g sinnen it
?::(S)itzs’v[‘vlierefof‘? itisasin 0 hﬂ a sin &

e RS O Wy
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1544 — Pope Paul III calls a General Council for 1545 at Trent in northern
Italy.

1545 — Truce of Adrianople between Charles V, Ferdinand of Austria, and
Suleiman 1.

Council of Trent convenes (-1564).

Vitoria named by Charles V as a delegate to the Council but is too
sick to go.

1546 — Martin Luther (b. 1483) dies (February 18).

Vitoria dies (August 12). .

1551 — Junta de Valladolid made up of fourteen theologians, headed by
Domingo de Soto, selected to judge the Spanish conquest of the Indians of
the New World. The principal business before the Juntawas a debate between
the humanist Gino de Septilveda, the defender of the Spanish role,
severe critic, Bartolomé de las Casas, bishop of Chiapa in Mexico.
1557 — Boyer edition of Vitorid’s Relectiones appears at Lyons.

and its

Appendix B
1
Vistorias Courses in Theology ar Salamanca

1526-1529: Secunda secundae of the Summa Theologiae
i d
1529-1531: Fourth Book of the Sententiae of . Lombar |

1531-1533: Prima Pars of the Summa Theologiae

1533-1534: Prima secundae of the Summa Theologiae

1534-1537: Secunda secundae of the Summa Theologiae |

’ logiae
1537-1538: Tertia Pars (q. 1-59) of the Summa Theologs

1538-1539: Fourth Book of the Se}ntentiae(

{0: heologiae.
1539-1540: Prima Pars (q. 1-48) of the Sumfna T €0 gz

1 C£ Urd4noz, p- 7.
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